Changes to Enduring Powers of Attorney 
Frequently Asked Questions
This information is to assist people who have given an Enduring Power of Attorney (EPA), who are an attorney for someone under an EPA, or who are considering giving an EPA, so they may better understand the changes that have been made to the arrangements for EPAs from 26 September 2008.

INTRODUCTION

What is an EPA?

A Power of Attorney is a legal arrangement where you (called the donor) appoint another person (called an attorney) to temporarily act for you, for example if you go overseas. 

An Enduring Power of Attorney (EPA) continues to operate, or only comes into effect, should you become mentally incapable. 

The basis for EPAs is set out in Part 9 of the Protection of Personal and Property Rights Act 1988.  The Act was amended in 2007 to provide better protection for people in the way EPAs are set up and in the way an attorney can act under them.  
There are two types of EPAs:
· A Personal Care and Welfare EPA appoints one person as your attorney to make decisions about your personal care and welfare on your behalf.  These decisions might include agreement to medical treatment or admission to residential care or choice of a residential home.  Although you can only appoint one person to be your Personal Care and Welfare Attorney, you can appoint one or more successor attorneys to act if the authority of a previous attorney lapses 
· A Property EPA appoints an attorney to manage and make decisions about your property.  This might include how to invest your assets, what to spend your money on, and decisions about your house. If you wish, you can give your attorney authority to manage your property affairs while you still have capacity and to continue to act if you become mentally incapable.  
Most people give both types of EPA.  The same individual can be both your Personal Care and Welfare Attorney and your Property Attorney.  However, a trustee corporation cannot be your Personal Care and Welfare Attorney.
What changes have been made to the EPA arrangements?

The following are the main changes that come into effect on 26 September 2008:
· Strengthened witnessing requirements.
· New presumptions of competence.
· A clearer definition of ‘mentally incapable’ in relation to personal care and welfare.
· Requirements for medical certification that the donor is mentally incapable before attorneys can act in respect of certain matters.
· Property attorneys are to provide a personal care and welfare attorney with any financial support required to perform that attorney’s responsibilities.
· New requirements for attorneys to consult with the donor and others specified by the donor in the EPA.   To act in the donor’s best interests and encourage the donor to develop their own competence or capacity to act.  Authority to take into account advance directives subject to certain restrictions.
· Property attorneys and personal care and welfare attorneys are to regularly consult with each other to act in the donor’s best interests .
· Attorneys to supply information on actions taken under an EPA to people specified in the EPA.
· Property attorneys to keep records of financial transactions.  These records may be used in any court proceedings under the Act. 
· The property attorney may apply to the Court for authority to make a new will for the donor if the donor lacks capacity to make a will, unless the EPA states the attorney cannot do this.
· Providing easier access to the courts, and enhanced court powers in respect of EPAs.
· Restricting the ability of attorneys to benefit themselves or persons other than the donor.

Why have the changes been made?
It was becoming apparent that some attorneys had been misusing their powers and acting in their own interests rather than in the interests of the donor. The changes allow people creating an EPA to take steps to ensure that their express wishes are observed by their attorney.  It reduces the chance of abuse by allowing other people, such as family members, to be involved in the administration of the EPA.
PART I –EPAs that have already come into effect 

What will change? 

If your EPA has come into effect, or you are already acting as an attorney for someone who lacks mental capacity, all of the changes will apply except the new witnessing provisions and the new restrictions on attorneys acting to the benefit of themselves or others.  The existing provision that authorises the attorney to act to the benefit of the attorney or other persons to the extent that donor might have been expected to do so, will continue to apply.

No medical certification of incapacity will be required for the attorney to act under a Property EPA.  A medical certificate showing that the donor is mentally incapable is needed for a Personal Care and Welfare attorney to act on significant matters relating to the donor’s personal care and welfare.

Attorneys must also act in the donor’s best interests, encourage them to develop their own competence or capacity, and consult the donor as much as they can.

Property attorneys will need to keep records of financial transactions where the donor is mentally incapable.   

Do I need to do anything?

If you are the donor of an EPA, you will not need to do anything.  Attorneys will need to become aware of their new obligations and comply with them.

PART II –Existing EPAs that have not come into effect
Is my current EPA still valid?

Yes. 

What will change?

All of the changes will apply except the new witnessing provisions.  In particular, the new restrictions on attorneys acting to the benefit of themselves or others will apply.  

Medical certification of the donor being mentally incapable will be required for the attorney to act under a Property EPA and for a Personal Care and Welfare attorney to act on significant matters.

Attorneys must also act in the donor’s best interests, encourage them to develop their own competence or capacity, and consult the donor as much as they can.
Property attorneys will need to keep records of financial transactions where the donor is mentally incapable.   
Do I need to do anything?

You do not need to change your EPA but the new legislation and forms allow you to be clear about how you want your personal care and welfare arrangements and property affairs to be managed.  You might wish to revise your EPAs to take advantage of this.  Changing your EPA will allow your attorney or attorneys to better follow your wishes in the event you become mentally incapable and also provide better protections to avoid poor decisions being made.
Can I make a new EPA?
Yes.  You can revise your EPA and make a new one at any time.  

What do I need to do to update my EPA?

To give a new EPA, you will need to complete the form, or have someone complete it for you. You then need to sign it or have someone sign it on your behalf while you are there.  
Your signature will need to be witnessed by a lawyer, a qualified legal executive, or an authorised officer or employee of a trustee corporation who is independent of the attorney or attorneys and any successor attorneys that are appointed by the EPA.  
Your attorneys will also need to sign the EPA and their signature must be witnessed by someone other than you or the witness to your signature.
The witness will have to complete a certificate that they have explained the effects and implications of the EPA to you before you sign it.  They must also advise you of the matters set out in the notes to the EPA form as well as other matters, such as your right to suspend or revoke the EPA, or the right to appoint more than one attorney or a trustee corporation if it is a property EPA.  The certificate will need to state that they had no reason to suspect that you were mentally incapable at the time you signed the EPA, and that they are independent of the attorneys appointed (or that one of the exceptions to independence applies).  
The certificate will need to be attached to the EPA.
The witness process has been introduced to prevent people from signing EPAs under pressure, or because they are influenced to do so by their attorney. It ensures people signing EPAs know what authority they are giving their attorneys.  
You are likely to have to pay for updating your EPA but see the section on What can you do to prepare for drawing up an EPA? on how to reduce the cost.

If you change your attorneys or your successor attorneys, you will also need to tell them in writing, that their authority to act is revoked.  If you do not do this, those attorneys will continue to have full authority to act under the EPA.

PART III – For people who have yet to draw up an EPA

Why should I have an EPA? 
EPAs let you legally appoint someone to act for you in the event that you are mentally incapable of making decisions for yourself.  In effect they are something like an insurance policy.  People can lose mental capacity at any time of their lives, for example, as a result of a head injury, a stroke or Alzheimer’s disease.   

If you become mentally incapable it will be to your advantage, as well as that of the person who has to look after your affairs, to have that person properly designated to take that responsibility.  They are then in the best position to address the specific situations they will face as your attorney. 

What do I need to do to give an EPA?

To appoint a new EPA, you will need to complete the form, or have someone complete it for you. You then need to sign it or have someone sign it on your behalf while you are there. 

As set out above in Part II, your signature will need to be witnessed by a lawyer or an authorised officer or employee of a trustee corporation, or a qualified legal executive, who explains certain matters to you.  

There is likely to be a charge for creating your EPA but see the section on What can you do to prepare for drawing up an EPA? at the end of this document on how to reduce the cost.

You should think carefully about who you want as your attorney and how you would want them to manage your affairs.  

If you familiarise yourself with the forms, and discuss the options with your prospective attorney or attorneys you will be much better prepared to complete your EPAs, or give instructions to your lawyer about completing them.  

Who should I pick for my attorney?

Choosing your attorney is one of the most important steps you take in drawing up an EPA.  Many people choose a family member, but it can be a lawyer, or in respect of Property EPAs, a trustee corporation.

For a Personal Care and Welfare Attorney you may want to select someone who knows your personal likes and dislikes very well, and who you can rely on to respond to your preferences such as selecting a suitable rest home.  Having your attorney living close by is helpful, as they are required by law to consult you on decisions made under an EPA as much as possible. They are also required to encourage you to act on your own behalf, and to encourage your participation in the community, as much as possible.  

For your Property Attorney you should choose someone able to handle money matters easily and responsibly.  

Before finalising your choice of attorney you should discuss the matter with the person you have chosen.  The role of attorney under an EPA is a responsible one and carries with it legal obligations.  The person may want to obtain legal advice before they accept the role.
What if my appointed attorney is no longer able to be my attorney?
The new forms for making an EPA, and appointing an attorney recognise that at some stage, your attorney may no longer be able to act for you and allow you to appoint a successor attorney or attorneys to take over the role.  For example, you could appoint your partner as your attorney and appoint another member of your family as your successor attorney should your partner die before you.   
Any successor attorney will also have to sign your EPA and have their signature witnessed.  You should therefore make sure that the person you want to appoint as successor attorney is comfortable with that role.
Presumption of Competence 
A presumption of competence also exists in relation to you. This is to ensure that attorneys and health practitioners do not consider you mentally incapable without good evidence.  
What can I do to make sure my EPA is managed the way I want it to be?

The new EPA forms provide you with prompts to consider conditions or restrictions on how you want your EPAs to be managed.  

For Personal Care and Welfare EPAs

You can allow the attorney to act on all relevant care and welfare matters or only in respect of matters you specify.
Commonly, decisions required by a personal care and welfare attorney are about medical treatment or care arrangements.  You can allow your attorney to act as they think appropriate on all your personal matters, or you could restrict their responsibilities, or require them to act in certain ways.  

For example, you may not want them to agree to invasive or unduly painful treatment if you have a terminal medical condition.  If going into care is a possibility you may want to indicate your choice of residential home. The options and choices can be yours if you specify them.  However, because circumstances can change between signing and when the EPA comes into effect, it is not a good idea to be overly restrictive in your choices, as the attorney may not be able to comply with them.
You can require the attorney to consult other people before making certain decisions

You can require that some decisions your attorney may have to make are discussed with another person or people who are important to you.  For example, you may want other members of your family to be consulted before a decision is made about your admission to residential care.  
The fact you ask others to be consulted does not relieve your attorney from doing what they believe to be in your best interests.

You can require your attorney provide information on the exercise of powers under your personal care and welfare EPA
You can direct your attorney provide information on the exercise of their powers under an EPA to another person or persons you specify.  For example you may wish your attorney to keep other members of your family informed of significant medical and care decisions.  
For Property EPAs

You can allow the attorney(s) to act on all property matters, or only in respect of matters you specify

Decisions required by a property attorney are usually about  arranging payments and managing investments including your home. You can have your attorney act as they think appropriate on all your property matters, or you could restrict their responsibilities, or require them to act in certain ways.  

For example, you may not want them to sell the family home, or to only sell the home if all members of your family agree.  You may wish the attorney(s) to handle your investments conservatively.  The options and choices can be yours if you specify them.

You can ask the attorney(s) to act for you on property matters even though you are mentally capable

Should you wish, your attorney(s) can act for you while you still have mental capacity.    

This arrangement is often used by people who, while having the mental capacity to make their own decisions, do not have the physical capacity to action them.  Also, it avoids the need to obtain medical certification of your mental incapacity and the attorney can continue to act if you lose competence.
You can require that attorney(s) consult other persons before making certain decisions

You can require that some decisions your attorney(s) may make, are discussed with other people who are important to you.  For example, you may want other members of your family to be consulted before any decision is made about your home.

The fact that you ask others to be consulted does not relieve your attorney from doing what he or she believes to be in your best interests.

You can require your attorney provide information on the exercise of powers under your property EPA
You can direct that your attorney provide information on the exercise of their powers under an EPA to another person or others you specify.  For example, you may wish your attorney to keep other members of your family informed of significant capital expenditure made on your behalf, or you could ask that they provide copies of any financial statements to your lawyer.  This provision allows you to appoint someone to monitor your attorney’s actions under the EPA while you are mentally incapable, so they can take action.
If you have more than one attorney you can specify how they are to work together

You can require them to work together in your interests (joint authority) or you can enable them to work independently of each other (with several authority).  There can be dangers in giving your property attorneys joint authority as if one’s appointment lapses, both their appointments lapse, and it will therefore be necessary that a successor attorney or attorneys can act if this happens.  There is also some risk in appointing attorneys with several authority, as they may independently make decisions about your property that are inconsistent.  If you do appoint attorneys with several authority, it would be a good idea to specify that they need to consult each other before making decisions, and that they must inform each other of their decisions.
If you wish, your attorney(s) can make a will on your behalf

Unless you specify to the contrary in your EPA, the Family Court will be able to authorise your attorney to execute a will on your behalf once you lose capacity to make a will.  If an application is made, the Court will hear from all interested parties before it decides on whether to authorise your attorney to do so, and the Court will appoint a lawyer to represent your interests in the proceedings.  
You can allow your attorney(s) to benefit themselves or others (gifts or loans etc) 

You can allow your property attorney(s) to act for their own benefit or to the benefit of other people but this must be set out in your EPA.  You may wish your attorney to make gifts on your behalf to other people or organisations, at Christmas and on birthdays for example.  If you do so, you should indicate in your EPA the type and level of the gift. 

The attorney will not be able to do this unless it is specified in the EPA, subject to three exceptions that apply unless you state in your EPA that they are not to apply.  These are:
· If you and your attorney are married, in a civil union or de facto relationship, you live together, and share your incomes, your attorney will be able to deal with any real or personal property that you own jointly and not as tenants in common.  

· Your attorney may be paid his or her out of pocket expenses, but not lost wages or remuneration for time spent in handling your affairs

· If your attorney is appointed in a professional capacity, for example, you appoint your lawyer, he or she will be able to be paid reasonable fees and expenses for acting as attorney or for work done in a professional capacity to give effect to decisions under the EPA

· Your attorney will be able to make any loan or advance or other investment that a trustee could make under section 13A of the Trustee Act 1956.

The Court is able to authorise your attorney to act to the benefit of the attorney or persons other than the donor and authorise the attorney to make loans or advances, and make directions as to an attorney’s remuneration and expenses.  However, if you state that the attorney is not able to act in the set out above, the ability of the Court to make such orders or directions will be limited.

Generally, the more complicated your specifications in your EPAs, the greater the costs of managing them.

Requirement to maintain financial records 
The Act makes it a statutory requirement to maintain financial records and to make these records available to any person the donor has stipulated in the EPA should receive them.  

General Provisions Related to EPAs
Who can assess your mental capacity?

When you become incapable of managing your affairs, your lack of capacity will need to be established by a relevant health practitioner that is qualified to assess mental capacity.  This may be your GP.  However, you can if you wish, specify another type of health practitioner to undertake your assessment. This person will have to be qualified to assess mental capacity and whose routine practice includes assessment of mental capacity.
Who can witness your signature on your EPA?

When you have completed your EPA, your signature on the document will need to be witnessed by a lawyer, a qualified legal executive, or an authorised officer or employee of a trustee corporation.  The witness will need to certify that:

· they have explained to you the effects and implications of your EPA and the matters referred to in the notes to the EPA

· they have advised you of your right to suspend or revoke the EPA 

· they have advised you of your right to appoint more than one attorney or a trustee corporation in relation to your property and to stipulate how the attorney’s dealings with your property are to be monitored

· that they have no reason to suspect that you were mentally incapable at the time you signed it

· that they are independent of the attorney or attorneys appointed or that an exception applies. 

Your EPA is not complete unless the certificate is completed and signed by your witness.
Who else needs to sign your EPA?

Your EPA will have to be signed by the person you are appointing to be your attorney.  Any successor attorney will also need to sign, if required. The signature of each attorney and successor attorney will also need to be witnessed by a person who is not the donor or donor’s witness. Their witnesses do not need to be a lawyer but need to be independent of the donor and the donor’s witness.  
Who can approach the Family Court about your attorney’s actions under your EPA?
A number of people can approach the Court without leave to ask for an attorney’s actions to be reviewed, is stipulated by the Act. They include you as donor, a social worker; a medical practitioner; a relative or an attorney of the person in respect of whom the application is made; a superintendent; a licensee; a supervisor or other person in charge of a hospital, home or institution; a welfare guardian; a trustee corporation and a representative of a government approved elder abuse and neglect prevention service.  Any other person may apply with the leave of the Court.
These people may approach the Court to request directions are given in relation to:

· the management or disposal by the attorney of your property or affairs

· remuneration or expenses claimed by the attorney in respect of your affairs

· accounts by the attorney and records kept in relation to your affairs

· any matter related to your personal care and welfare. 

These people may also apply to the Court to review the attorney’s actions under the EPA, and in some circumstances, to revoke the appointment of an attorney.
What should I do with my completed EPA or EPAs?

When you have completed your EPAs you should keep them in a safe place.  Copies should be given to your attorney(s) and successor attorney(s), and to other members of your family.  It may also be helpful for your attorney(s) to know where the original copy is held.

It might be helpful to provide a copy of your care and welfare EPA to your GP and a copy of your property EPA to your lawyer and bank.
What can you do to prepare for drawing up an EPA?

The main thing you can do to prepare for the creation of an EPA is to identify your possible attorney(s) and discuss your intentions with them.  In particular you should discuss your preferences and conditions you wish to apply in your EPA.

You can also speed up the process, and possibly save yourself some money, by considering the options available before going to your lawyer or a trustee corporation.

Attached is a worksheet that will help you get together the information you need to create an EPA before going to a lawyer or trustee corporation.

ENDURING POWERS OF ATTORNEY WORK SHEET 

By giving some thought to these issues and showing your preferences, you will make it easier for your lawyer or trustee corporation officer to advise you and prepare your EPA s for your signature.

1 Show your full name and address and occupation:

Personal Care and Welfare Attorney
2 Name, address and occupation of your personal care and welfare attorney:

3 Do you wish your attorney to have full powers in relation to your personal care and welfare?

4 If you wish your attorney to only act for you in certain matters, state those matters:
5 If you wish to restrict your attorney’s powers, show the restrictions or conditions you wish to have applied:

6 If you wish to appoint a successor attorney, show the name address and occupation of your successor attorney:

7 If you wish your attorney to consult another person or others, show their names and address and the matters you wish them to be consulted about:

8 If you wish other people to have access to information about decisions your attorney has made on your behalf, show the name of the person or others who can request the  information and the kind of information they can request:

9 If you want a particular category of health professional to certify your mental capacity,  show the kind of health practitioner you would prefer:

Property Attorney

10 Name, address and occupation of your property attorney(s).  If more than one, show all their names:

11 Do you wish to give your attorney full powers in relation to your property affairs?

12 If you wish to limit or restrict your attorney(s) capacity to act for you to certain matters, show what matters you wish your attorney to deal with:

13 Do you wish your attorney(s) to take responsibility immediately? 

14 If you wish to restrict your attorney(s) powers, show the restrictions or conditions you wish to apply:

15 If you wish to appoint a successor attorney(s), show the names, addresses and occupations of your successor attorney(s):

16 If you have more than one property attorney(s), do you wish them to act together or act independently of each other 

17 If you wish your attorney(s) to consult others, show the name and address of the person or others they should consult, and the matters they should be consulted:

18 Do you wish your attorney(s) to have the capacity to make a will on your behalf, or change your existing will?

19 If you wish your attorney(s) to make gifts on your behalf, show the nature and extent of such gifting:

20 If you wish your attorney(s) to have the capacity to pay from your funds any expenses they have incurred on your behalf, including professional fees for managing your affairs, show the details:
21 If you wish other people to have access to information on decisions your attorney(s) has made on your behalf, show the name of the person or others who can request such information and the kind of information they can request:

22 If you want a particular category of health professional to certify your mental capacity, show the kind of health practitioner you would prefer:
23 State where you want the originals of your EPA held:
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