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Disclaimer: In this report the Office for Senior Citizens has sought to reflect the views expressed in submissions as accurately as possible. The views put forward in submissions are the opinions of the individual or organisation concerned and are not necessarily the views of the Office for Senior Citizens.

Background

On 1 November 2006, the discussion document ‘Public Consultation on “Home Equity Conversion” Schemes’ was released by the Office for Senior Citizens, Ministry of Social Development. This document was produced on behalf of the Minister for Senior Citizens, who wished to seek feedback from individuals and organisations on Home Equity Conversion (HEC) schemes in order to assist the Government in its proposed development of a code of practice.
The public discussion document overviewed some of the major issues related to HEC schemes, both within the New Zealand context and overseas and highlighted related work being done, such as the Ministry of Economic Development’s (MED) work on the Review of Financial Products and Providers. The document contained a separate submissions booklet with questions for respondents to answer and make their views known to the Office for Senior Citizens. 

This report provides an analysis of the submissions received on the discussion document.

Submissions process

A long time frame was allowed for return of submissions to take into account the Christmas period and time that respondents might need to think through the issues and possibly discuss with other people. The submissions period ended on 31 March 2007. 

The questionnaire had a mixture of closed and open-ended questions. There were 36 specific questions and an additional question where people could make further comments or note issues of importance to them.

Respondents were given the opportunity to answer as many or few questions as they wished, and to include further information, such as through the use of separate pages, if they chose. They were also given the opportunity of providing their own comments. The submission booklet was available in hard copy and online via the Office for Senior Citizens website.

Report layout
Section one of the report contains an overview and some general comments. 

Section two focuses on high-level findings. These illustrate the key findings by topic.
Section three provides an analysis of submissions received from all respondents. This provides more detailed information and findings by question. 

Section four provides an analysis of the submissions from financial industry players. It focuses on key points and where responses differ from other respondents. 

Section one:  overview/general comments 
General comments related to submissions

In total, 106 submissions were received on the discussion document. Most submissions were from individuals, community groups and organisations, along with a corporate legal organisation and a professional association. Fifteen submissions were received from financial industry players. 

Although most respondents used the questionnaire to provide their answers, a number chose to write their own submission without using the booklet provided. Other respondents made their submission using the questionnaire and supplying additional pages. 

For some of the closed questions, respondents gave longer answers than ‘yes’, ‘no’ or selecting from the stated options. These longer responses allowed for a greater appreciation of views on particular areas. For many of the open-ended questions, respondents gave full and wide-ranging answers. Where possible, answers have been grouped in the write-up; for example, where there have been similar responses or those that fell easily into a particular category.   

Many additional comments were given in the last question which invited further comments or issues to be raised. The major ones have been included in the report. 

Differences noticed in submissions 

Some differences were noted between the responses given by the general population; that is, individuals, community and older persons groups, to those given by financial industries, a professional organisation and a corporate legal organisation. In a number of answers given by the general population, there seemed to be a suspicion, perhaps distrust and lack of clarity about HEC schemes. Some older people commented on their own poor experiences or perceptions of sales people, and had obvious concerns about their interests and rights being protected. 
Many commented that they wished to see tight controls and safeguards put in place to protect older people, enabling them to have the confidence that their needs would be taken care of. This seems especially important given the context of older people potentially taking out lifetime loans at a time when they are healthy and in command of their faculties, but where there may be a deterioration of health and ability in later years. 

Comments given by the financial industry players, a corporate legal organisation and a professional association were often more technical or related to specifics of a particular scheme, industry framework, or piece of legislation. A number of this group were, understandably, coming from a different standpoint, that of having particular “expertise” with many of them operating within an industry framework, itself under review by the Ministry of Economic Development (MED).  In 2006, MED carried out a Review of Financial Products and Providers (RFPP). Information about the review is available at www.med.govt.nz.

A number of industry respondents acknowledged that the HEC market in New Zealand is a young one, and would be keen to be involved in offering their knowledge and support during the various policy development phases. 

For the reasons stated it was worthwhile to undertake a separate analysis of the financial industry submissions, to highlight specific issues they raised. These are in section four. While for many questions their overall answers were similar to those of the general population, specific details given were often more technical or introduced other issues. Where there were significant differences, these have been highlighted in the relevant section.

Submissions from key stakeholders
Although many of the submissions contained important points and expressed a range of views, two submissions are considered to be worth specific attention.

The Property Section of the New Zealand Law Society raised a number of significant comments, for example, relating to the rights of borrowers during relationship changes and the status of partner under existing legislation, such as the Property (Relationships) Act. Its submission is a key one. 
The New Zealand Society of Actuaries made some important points in their submission, particularly related to technical and process issues. Both of these submissions contain a large amount of information.

Collectively, the financial industry submissions are important for the variety of industry and technical points they raise related to HEC schemes. Many of these respondents discuss the Ministry of Economic Development’s work in their submissions.

The various individual and organisational submissions are important for providing a particular consumer perspective as well as offering viewpoints from and about older people. 

The names of individual submitters and advocacy groups have been removed to comply with privacy requirements. Each has been attributed a specific number and comments and quotes are numbered accordingly. 
Respondents’ comments

In sections three and four, some of the actual comments or quotes have been used to reveal specific responses given to the various questions. This gives an understanding of people’s views. A cross section of responses has been provided for illustrative purposes.
Section two: high-level findings
The information in this section provides a high-level overview of findings given at the topic/theme level. It is designed to be read so as to glean the key points from each corresponding area in the discussion document.

Independent legal and financial advice
The majority of submitters stated it should be mandatory to obtain independent legal and financial advice before taking up a HEC scheme. Some, especially a number of industry players, thought that while legal advice should be mandatory, financial advice should be encouraged but not made mandatory, and some thought it unnecessary. Most respondents thought there needed to be a requirement for certification or written evidence to say advice had been obtained but not necessarily the signing of a waiver. 

Lawyers were the most preferred professional for giving independent advice, followed by financial planners and accountants. Whoever provides advice must be independent of the lender and product being sold, knowledgeable about the HEC market and suitably qualified. 

Mixed responses were given as to whether costs would be a deterrent. While some people thought that the costs of independent legal and financial advice would put some people off, this was not a strong response. Many commented that regardless of cost it was important to have obtained this advice.

No-negative equity
There was overwhelming support for a no-negative equity guarantee, although a few did not think it necessary, and some industry submitters thought it was only needed for reverse mortgages. While many people thought that alternatives should be explored if a no-negative equity guarantee was not available, many respondents thought it imperative that a no-negative equity guarantee be a component of a HEC scheme.

Breach of terms and conditions by borrowers 
Various responses were given for how best to protect borrowers’ interests in instances of breaches of terms and conditions. One of the major areas suggested was to have full disclosure of terms and conditions, particularly information related to breaches and their resolution, included in the disclosure document. This would need to be understood and agreed to from the outset. Having full disclosure is considered likely to reduce the possibility of breaches occurring.

Most respondents thought there should be guidelines for maintenance standards, that these should be drawn up as part of the initial contract and included in any disclosure statement. A few respondents did not think guidelines necessary and thought that HECs should be treated like any other mortgage that does not generally have this as a requirement.

Protection of spouses’ and partners’ residency rights 

 Mixed responses were given regarding partners/spouses who are not the property owner being afforded the same level of occupancy protection as the owner, as well as regarding protections applying to new partners/spouses after the loan has been taken out. While the majority of respondents supported protection of occupancy rights for non-owning partners who are known about at the time of the original draw down, only about half supported this protection for new partners. 

The question on future spouse’s or partner’s residency rights generated the most divided responses from submitters, and appears to be a particularly complex issue. Many respondents commented that referral to the Property (Relationships) Act was needed along with legal advice for the non-owning spouse or partner. The corporate legal organisation in particular made some important points on this topic, suggesting it would be difficult to fully protect non-owning spouses and partners.

Disclosure
Most respondents thought it very important that the HEC documentation illustrates the financial position of the borrower, going forward, and that this should be included in disclosure statements. Some commented that these illustrations should go beyond 15 years and go as far as the average life expectancy for women and men. 

Most respondents supported the use of a standard disclosure template for transparency and comparability purposes, although a few did not think it was necessary as long as full disclosure was made. 

Various suggestions were given as to what to should be in a disclosure template, including many of those mentioned in the discussion document. These, plus additional suggestions, will be elaborated on in section three. Many respondents commented that further disclosure is needed for each additional loan. 

All respondents thought that information on HEC schemes should include possible effects on benefits and supplementary assistance, or that potential borrowers should be advised to contact Work and Income for an assessment of their individual situation. A number of respondents stated they were opposed to entitlements being effected through the take up of a HEC agreement. Some thought that the legal advice given to potential borrower(s) should cover this area.

Cooling-off period 
Various time frames were suggested for a cooling-off period, with a large number of respondents’ favouring three weeks or one month. A number of financial industry submitters favoured the approach taken by the Credit Contracts and Consumer Finance Act regarding cooling-off periods. Some respondents suggested that no money be advanced until the end of the cooling-off period.

Sales through financial agents and advisers
Various suggestions were given to the question of sanctions or constraints on advisers and agents selling HEC schemes. These included: registration; industry accreditation and being a member of an approved professional body; training; disclosure of commissions and brokerages; and conflicts of interest. Some respondents thought that only high or mid level intermediaries should be able to sell HEC schemes, and that they should be monitored by independent industry standards and governed by a HEC code of practice.

Relationship to other financial products
Most respondents thought that protections should be in place against undue pressure to buy additional products, and thought one way this could be achieved was by selling one product at a time, and through mandating for compulsory independent legal advice. Some also commented that ancillary products such as adequate insurance need to be considered, but that borrowers needed the freedom to choose a product provider. 
Some respondents thought that a code of practice, or existing legislation such as the Fair Trading Act and Consumers Guarantees Act, would offer strong protection. Most financial industry respondents were opposed to restrictions on unrelated products due to stifling of innovation and flexibility.
Advertising 
About half of the respondents mentioned existing legislation, such as the Advertising Standards Act, and thought this would be sufficient to cover the advertising of HEC schemes. Some submitters said that advertisements needed to be balanced and point out the benefits, risks and long-term financial implications, rather than the current advertising which they thought was often misleading, guilt inducing or painting a ‘rosy’ picture. A number of respondents also mentioned that advertisements should state that the schemes are subject to compound interest. A few respondents thought advertising should carry no small print, and be clear and easy for older people to understand.

Issues identified in international literature relating to families 
Most people responded that it was up to the individual borrower(s) if they chose to involve their families in any discussion about their taking out a HEC scheme, and that issues of privacy and confidentiality were paramount. Although some respondents thought it might be useful to recommend or encourage family discussions, they stated that the choice was for the individual borrower(s) alone to make.

Protection for borrowers 

Out of the range of suggestions given, having mandatory independent legal advice was the one most commonly mentioned by respondents. Some thought this might be a safeguard, as it would give potential borrowers an opportunity to discuss any problems or issues with a lawyer.
Transferability of loans to new homes or retirement villages 
Most submitters favoured portability of the full equity, including HEC charge, to a new home or retirement village unit, although some thought this a complex area that will need much work. Issues, such as whether retirement villages had independent title, the necessity of ensuring sufficient equity was available, whether the equity in the current home should be paid off first, and that this would change the original contract, were all raised.

Dispute resolution, sanctions and redress
Voluntary or statutory disputes resolution, and arbitration and mediation were the respondents’ preferred way of handling complaints and disputes. Many of the industry players favoured an Ombudsman for financial products, and want to align with the Ministry of Economic Development’s work in this area. Many industry players stated they were against another layer of redress over and above existing industry resolution processes.

Various answers were given on how providers should be sanctioned or penalised for breaches, including loss of licence and registration, fines, referral to a disputes body or being dealt with through normal industry processes. This will be elaborated on in section three.

Most respondents said that HEC schemes should be regulated by a specific body. Some industry players mentioned Safe Home Equity Release Plans Association (SHERPA) and thought they would be the best model. Others did not favour regulation. Some favoured a single regulatory environment for financial sector, not just for HEC schemes.

Changes of ownership of schemes 
Most respondents thought that borrowers should be informed in writing or by a new disclosure statement; for instance, where there are changes that have a material impact on their occupancy rights. A number of respondents thought that once the initial contract was drawn up that there should not be anything to affect occupancy rights, and in situations likely to adversely impact on the borrower, changes would need to be agreed to by the borrower. 

Protection against provider default or insolvency 
The majority of respondents thought that in the case of transfer to a third party or where there was an annuity, scheme insurance should be mandatory for HEC providers of reversion schemes. There was less support for mandatory insurance among the financial industry submitters.

Specific HEC regulation 
Stand-alone legislation or a government-led code of practice, were the most favoured options by respondents, with very similar numbers supporting each approach. Some industry respondents did not think there was a need for specific HEC regulation as this would increase compliance costs. Some wanted greater coverage in the Credit Contracts and Consumer Finance Act, and some a voluntary code. 

Most respondents thought there should be a requirement for providers of HEC schemes to be registered. Some industry representatives thought this should be in alignment with the MED’s proposals.

Consumer information 
There were wide-ranging responses regarding the extent and form of a consumer information programme. Some industry players wanted to help develop and put out joint information with the relevant government agencies.

Many respondents thought that the Retirement Commission, particularly through the ‘Sorted’ website, should be one of the major providers of information on HEC schemes. A number of respondents mentioned that the Office for Senior Citizens/Ministry of Social Development should have a prominent role in the dissemination of information, along with other relevant government departments. Other dissemination channels mentioned included: Age Concern, Grey Power, Citizens Advice Bureaux, libraries, TV coverage, Law Society and the HEC companies.
Section three: analysis of all responses received 

Note: Names of individuals and advocacy groups are identified only by a number to ensure confidentiality. 
Independent legal and financial advice

Question 1:  Should obtaining independent legal or financial advice before agreeing to a HEC loan, other than from the agent, or the agent’s company alone, be made mandatory or remain voluntary?

Ninety-eight people responded to this question. 

Seventy-one people stated that legal and financial advice should be mandatory. 

· Both legal and separate financial advice should be mandatory (8).
· It should be mandatory for an older person to obtain legal and financial advice before agreeing to an HEC loan. This is because of the complexity of the scheme and its implications for the individual and their families. Older people can be vulnerable to abuse, including financial abuse. There might be other options to the loan about which the borrower is unaware. (42)

· This should be made mandatory. This organisation comes across many people who are affected by illness and other symptoms of old age that prevent them from being able to make sound judgements. Older people should be protected by removing the possibility of their own error in this instance. (67)

Eight respondents separated out the requirement for both legal and financial advice, stating they thought legal advice should be mandatory and financial advice recommended or encouraged.

· It should be mandatory for legal advice, and independent financial advice should be strongly recommended in all publicity. (54)

· Both legal and financial advice is necessary before a potential borrower enters into a HEC loan. Legal advice should be made mandatory. It is highly desirable that borrowers also seek financial advice. Whilst legal advice will be provided by an independent lawyer, financial advice will need to be provided by a financial specialist who would be required to provide standard adviser disclosure in line with that required for the provision of other financial advice. (New Zealand Society of Actuaries)
Of the 19 people who preferred the seeking of advice to be voluntary rather than a mandatory, 14 also commented that advice should be encouraged or recommended. One respondent thought that the seeking of advice should be voluntary, except where it involved the sale to a third party, and then legal advice should be mandatory.

· Voluntary, although, of course, strongly recommended in every way. (25)

· Not mandatory, but client should be told that it is in his/her interest to seek independent legal and financial advice before he/she signs the contract. (44)

· … personally I would support a voluntary requirement so long as there were proper disclosure procedures, a timely cooling-off period and appropriate mechanisms to support/protect borrowers. Having said this, if the requirement was voluntary I'd still strongly recommend people seek advice. One concern I do have is how, as part of the process, would it be ensured that borrowers are of sound mind to understand what they are signing? (57)
Question 2: Should potential borrowers of HEC schemes be required to certify that they have sought and received advice from an independent adviser?

Ninety-eight people answered this question with the vast majority—76—supporting the requirement for certification or some form of written notification to state that the potential borrower has received advice from an independent adviser.  

· Yes, to ensure that they understand the ramifications of the loan that they are about to enter into. (3)

· Yes. Requirement of proof also ensures that legal advisors are placed on notice with regard to the quality of the counsel/advice they provide. (5)

· If the requirement to obtain independent advice is mandatory, the fact that advice has been obtained should be recorded in some written form before the draw-down of the HEC product is permitted to proceed. The exact content of that written record would require further consideration. A form of certification is recommended. It should be signed off by the potential borrower of the HEC product and the person providing that independent advice, and accompanied by the status or qualifications of that person. This will protect the provider of the HEC product from any claim that the borrower was pressured to enter into the borrowing against their will or without full knowledge of what they are entering into. (New Zealand Law Society Property Law Section)

· If it becomes mandatory then this will be a requirement surely. Even if it isn't mandatory the borrower should certify that he/she has sought advice and from whom. (40)
Sixteen people responded that they did not support or did not think it necessary for a certificate to be signed. 

· No, on the basis that this would need to be carried through to the home mortgages for all lenders. (Dorchester Life Ltd)

Six people did not respond, said they had no opinion one way or another or gave unclear or irrelevant responses.

Question 3:  If receiving independent advice is voluntary, should potential borrowers who have not sought this advice be required to sign a waiver to that effect?

Eighty-five people answered this question and gave mixed responses, with just over half supporting the signing of a waiver. 

Forty-nine respondents thought that if receiving advice was voluntary then a waiver should be signed. Many of these respondents commented, however, that they did not believe advice should be voluntary.

· Whilst we believe independent legal advice should be mandatory, if receiving independent legal advice is voluntary, then yes, potential borrowers who have not sought this advice should be required to sign a waiver. We believe independent financial advice should not be mandatory and no signed waiver should be required. (New Zealand Society of Actuaries)

· Do not support independent advice being voluntary, but in the event it was, we would support the waiver. (14)

Twelve respondents commented that advice should be mandatory and therefore thought the question invalid.

· Lack of independent advice should not be an option. Without proof of this process, The Agreement would not be valid and therefore could not be concluded. Protection of 'the borrowers' —a special group of society— is paramount. No avenues should be available to take advantage of the naivety or credulity of the aged. (106)

· I hold to the view that independent advice be mandatory rendering this question invalid. (18)

Nineteen respondents did not support the idea of potential borrowers signing a waiver.
· No —It should not require a special process. Older people are of sound mind. (2)

· No, although it should be good practice for providers to keep file notes on whether the borrower a) was encouraged to seek advice, and b) whether they indicated that they were taking advice. (Bluestone Equity Release)

Five respondents were unclear on what the purpose would be of signing a waiver or were not sure whether signing one would be a good idea.

· I am uncertain as to what this would achieve. Regardless of whether people seek advice or not, they would still be entitled to the same financial protection as anyone else. (57)
Twelve respondents did not state an answer, eight wrote ‘not applicable’ and one gave an unclear response. 

Question 4: Who should provide this advice for HEC schemes?

The majority of respondents stated that advice should be provided by a lawyer or a lawyer in combination with others – the main other profession being a financial planner or accountant. Twenty-three respondents stated lawyer only. Thirteen stated lawyer and accountant, 14 a lawyer and financial planner and 11 stated lawyer, accountant and financial planner.

· While the entry into HEC schemes has a financial impact, the focus of independent advice is on the liabilities which come with the scheme and the long-term effects on the borrower's assets. These matters clearly fall into the areas of advice for mortgages and estate or asset planning. For that reason, they are more in the realm of lawyers (preferably), and financial advisers are suggested as the most appropriate people to provide advice on HEC schemes, rather than counsellors or accountants. (New Zealand Law Society Property Law Section)

· Lawyers need to provide independent legal advice and as part of this should be responsible for ensuring that the potential borrower has command of their mental faculties. (New Zealand Society of Actuaries)

Sixteen respondents thought that all professions listed in the discussion document (lawyers, financial planners, counsellors and accountants) could be involved depending on the situation and the needs/wants of borrowers.

Two respondents commented that whoever was providing advice should not be connected in any way with the transaction/product, and one respondent thought that advice should only be given by an intermediary who was a member of an approved professional body.

The other responses were distributed among the different combinations. 

Only seven respondents did not include lawyer as one of their responses. 

Ten respondents did not answer this question.

Question 5: Are the costs of independent legal or financial advice likely to deter participation in these schemes?

There were various responses given to this question, with a reasonably even split between those who thought cost might be a deterrent (28), those who thought it would not (32) and those who thought it might be, depending on individual circumstances (29).  Fourteen respondents commented that the advantages of independent advice would outweigh the cost.

· Yes, particularly if the scheme is complex, high legal fees would be likely. Schemes are aimed at those that are 'cash poor' so they may have to pay the fees from the money they receive as equity release. (77)

· Possibly — but it's a fraction of the worth of a house. Perhaps the Office for Senior Citizens could provide a simple check list for potential advisors. (5)

· No. Relatively, the cost of advice should be a minor part of the overall transaction and fees could be funded by the HEC loan. (Marlborough Financial Services Ltd)

· Lawyers will normally be involved in organising a mortgage, so their involvement in the HEC should not be a significant cost deterrent. A requirement for financial advice may deter some people, but we regard it as vital that potential HEC borrowers have a proper understanding of the potential financial outcomes in the context of their other retirement planning. (New Zealand Society of Actuaries)

· Advantage would outweigh disadvantage providing fee is kept to and agreed upon. Selling other products eg a will would push costs up and borrowers could be exploited. (35)

Three people did not answer the question directly but made comments instead about the need for costs to be inclusive and for potential borrowers to consider the impacts of costs in obtaining additional financial or legal advice. 

· The costs to the consumer should be an important consideration in the decision to require additional layers of legal and financial advice. (Investment Savings and Insurance Association)
Two respondents commented that they found the question subjective and speculative, but thought that if cost was a deterrent it would be up to the providers to address this in a commercial sense.

Twelve people did not answer this question.

No-negative equity
Question 6: Should a no-negative equity guarantee be made compulsory for all HEC schemes?

Almost all respondents answering this question supported a no-negative equity guarantee being compulsory for HEC schemes. Only three did not support this.

· Yes, this is a key requirement if the market reputation difficulties that have arisen in some overseas markets are to be avoided. Historical overseas experience in the United Kingdom has demonstrated that the absence of a no-negative equity guarantee can lead to unanticipated consequences for borrowers and damage to the reputation of the industry as a whole.  A no-negative equity guarantee is an essential requirement to protect borrowers. Whilst some financially sophisticated borrowers would understand and be willing to accept the risk of negative equity in return for a lower interest rate on the loan, these would be the minority of cases. We note that the detailed application of the 'no-negative' equity guarantee needs to be considered and there should be certain elements that are required of the guarantee for all HEC schemes. For example, in cases where the loan has grown to exceed the property value, the lender needs to be able to ensure that essential maintenance of the property will continue, with costs presumably being added to the loan. (New Zealand Society of Actuaries)

· While a no-negative equity guarantee will add to the cost of the HEC product, it should be compulsory for all HEC schemes to offer such a guarantee. This view is taken from a consumer protection perspective and the market should adjust to cater for the risks for the provider with this guarantee eg the borrower living a long time and/or property values falling. (New Zealand Law Society Property Law Section)
Some financial industry respondents made a distinction between the different types of HEC schemes, thinking that a no-negative equity guarantee should be compulsory only for reverse mortgages but may not be necessary for other schemes. One commented that the term ‘guarantee’ should only be used where this no-negative equity guarantee could not be invalidated by the lender, and believed that all no-negative equity guarantee should be offered on this basis.

· Generally yes for true HEC loans taken by older people. There is a risk of negative equity for this group of borrowers but this should be carried by the scheme. (Institute of Financial Advisors) 

· Yes in respect of those HEC schemes which have no set regular repayments of loan principal or interest and no fixed term for the scheme. This is a requirement of the Safe Home Equity Release Plans Association (SHERPA) code of practice, to identify SHERPA members that include the no-negative equity guarantee. (SHERPA)
· For broader Equity Release schemes, not necessarily, although the absence of a no-negative equity guarantee should be disclosed prominently in all, and only requires repayment once all borrowers have documentation. For Reverse Mortgages
 a no negative equity guarantee should be compulsory. Products should not be called Reverse Mortgages unless they offer this no-negative equity guarantee. Furthermore, the no-negative equity guarantee should only be called a Guarantee if the terms of the no-negative equity guarantee are unconditional in that there are no circumstances under which the no-negative equity guarantee could be invalidated by the Lender. We believe all no-negative equity guarantee should be offered on this unconditional basis, as is the case now in the UK and shortly in Australia under a self-regulatory regime. (Bluestone Equity Release)
Question 7:  If a no-negative equity guarantee  is not compulsory, should consideration be given to alternative measures to ensure users of HEC loans do not end up owing more than they own?

The majority of respondents thought consideration of alternative measures should be explored if a no-negative equity guarantee was not compulsory. However, some respondents also commented that they would much prefer there was a no-negative equity guarantee available.  

· The risk to a borrower is too high not to have a guarantee. The possibility of their estate being left with a debt may inhibit borrowers entering a contract.  Some form of a government guarantee may be an option. (Southland Building Society)

· Yes, there should be a requirement that borrowers of HEC products never owe more than they own. A no-negative equity guarantee is the obvious way of addressing this, placing the risk of decreasing property prices or longevity on the provider. They, in turn, will build that cost into the product cost and pass it back to the borrower. Alternative measures that would provide the same end result should be explored. An option that required the borrower to leave the home because it had reached a point where there was no equity left would be unsatisfactory. (New Zealand Law Society Property Law Section)
Various alternative ideas were given if a no-negative equity guarantee was not compulsory, including:

· not to borrow more than a maximum percentage value of the house, as set to a national standard, or lenders not permitted to impose minimum lending amounts

· restriction on amount of equity drawn in relation to value of property and age of borrower

· life insurance to cover negative equity or lender to take out insurance cover

· regular statements from lender indicating financial position

· loan repayment guarantees, or capped repayments

· registered lease for life or no-debt guaranteed tenancy agreements

· adequate disclosure clearly identifying potential risks.

A possible impact on future income was raised by New Zealand Society of Actuaries. It commented:
·  if a no-negative equity guarantee is not compulsory then it becomes even more important that the borrower has a clear right to remain resident in the property until they decide to move to a rest home or alternative accommodation, or they die. As house prices can fluctuate up and down, it will not be clear as to whether there is a shortfall until the house is actually sold. If the house is sold, after the resident moves to a rest home, for example, and the borrower ends up owing more than they own, then consideration should be given to restricting the lender's right to claim the future income of the borrower. For example, one approach might be to ring-fence the borrower's National Superannuation income stream. (New Zealand Society of Actuaries)
A number of respondents commented that they did not think alternatives should be explored as they thought it essential that these schemes have a no-negative equity guarantee.

·  Simply does not apply. No scheme should be allowed that does not provide such a guarantee. (54)

· No scheme should be contemplated without a no-negative equity guarantee because the contractual liability of borrowers would be open ended and could be a financial disaster for borrowers. (89)
Breach of terms and conditions by borrowers
Question 8: How can the best interests of borrowers be protected when a breach of the terms and conditions of the contract occurs? 

Many respondents commented that, in the first instance, the terms and conditions, including maintenance standards, guidelines and penalties or resolution for breaches, should be included in the contract and understood before the loan is drawn down. Having clear disclosure is likely to minimise the risk of breaches occurring, as well as providing a clear outline of what the process might be if a breach does occur. 

·  Contractual terms and conditions of the contract should be clear from the outset. A dispute resolution process needs to be included in the contract. (94)

·  Being fully informed of the terms and conditions of contract. Signed declaration that borrower understands terms and conditions. (62)

A number of respondents stated they thought the language used in the contract needed to be clearly written so as to be understood easily. Some respondents stated that adequate protection(s) needed to be in place for both borrower and lender, and that this should to be included in the contract.

·  Appropriate safeguards should be built into the process from the start. To this end, a maintenance standard might be agreed in advance and supported by an independent quantity survey, completed at the start and finish, and with provision for intermediate surveys if necessary. If completed as part of the disclosure process, both parties will be fully informed of their rights and obligations. Such a provision would add cost to the process but, given the experience of disputes over maintenance in the retirement village industry, it would be worthwhile to avoid unnecessary and costly disputes. (Retirement Villages Association)

The NZ Society of Actuaries commented that the protection of the Credit Contracts and Consumer Finance Act (CCCF Act 2003) would apply for HEC schemes as these were housing loans, and recommended that clauses be required in contracts to prevent immediate foreclosure upon breach by a borrower, and a period to allow the right of appeal to a third party. 

The NZ Law Society Property Section commented on the borrower’s vulnerability, and stated that any right for the mortgagee to sell up the property because of a breach was problematic. It stated:

·  Given that there is no requirement for repayments during the term of the mortgage, the Section questions whether any breach would be of sufficient severity to trigger a right to sell the property. However, the power of sale – to realise on the mortgagee's security — is the ultimate remedy for a mortgagee under the Property Law 1952 (clause 8 of Schedule 4). Although these powers are often modified by contract, they are implied into every mortgage by s78 of the Act, although they can be varied or negated in the mortgage. 
The NZ Law Society Property Section suggested an independent commissioner or industry-appointed person, tasked with the role of representing borrowers in breach, similar to the statutory supervisor in the retirement villages context, could be one option. They also noted that clear protection was needed for borrowers as they became more vulnerable, for example, in the case of mental incapacity or when they had little understanding of financial matters.
Many respondents focused on the particular resolution processes they thought should be in place to deal with breaches, should they arise. These were wide reaching and included:

· a government agency or government framework for dealing with HEC issues – this could include a regulation or code to stipulate the remedy available and the provision of access to effective dispute resolution processes

· legislated fines and publicity

· consumer protection law; coverage within the Credit Contracts and Consumer Finance Association (Credit Contracts and Consumer Finance Act 2003)
· HEC schemes coming within the overall regulatory framework following the Review of Financial Products and Providers (RFPP), including access to a financial services consumer complaints ombudsman scheme

· an independent commissioner or industry-appointed person tasked with the role of representing borrowers in breach, similar to statutory supervisor in the retirement villages context 

· independent arbitration and mediation services, similar to the tenancy tribunal 

· recourse to a HEC Ombudsman or similar body set up when/if legislation is formed

· a clear industry code of practice and a simple but effective complaints procedure, or mandatory minimum HEC industry guidelines (either self regulation or government led)

· registration of providers and an allied consumer redress and resolution scheme

· robust dispute-resolution guidelines and processes; use of the Safe Home Equity Release Plans Association (SHERPA) code.

Other comments respondents made included: 

· borrowers must face the consequences — no different from a standard mortgage

· make sure home is in excellent condition before borrowing is taken out. It is not likely to deteriorate extensively if this is done. Also important to have adequate insurance

· if there is a breach, eg bankruptcy — a clause in the terms and conditions should ensure the house cannot be sold or the value driven down

· reappraisal of the situation by an independent group

· obtaining legal advice before taking up a contract and at other times as necessary

· a New Zealand Law Society contract

· warning period/notice given to borrowers 

· degree of protection of borrower depends on seriousness of breach. Small breaches should have generous notice periods and time to rectify the fault. For more serious instances, the lender must retain their normal security rights to protect the integrity of the contract

· a strict definition of major and minor events of default should be established with corresponding penalties or resolution processes.

Question 9: Should there be guidelines for a maintenance standard which properties, subject to a HEC loan, are required to meet?
Eighty-two out of 95 respondents answering this question thought that there should be guidelines for a maintenance standard. Many commented that maintenance requirements should be reasonable and that having established guidelines for this would be helpful. 

·  Yes this will prevent scheme providers from placing unrealistic demands on the borrowers, particularly when borrowers may not have available funds to finance expensive maintenance. (77)

·  Existing standard mortgages have weak terms relating to requirements for maintenance. As maintenance is often an issue for older people, we regard guidelines as useful since this would set out what is considered fair and reasonable. (Institute of Financial Advisors)
Thirteen respondents did not support the need for guidelines for a maintenance standard, or stated they were unsure whether they were necessary.

·  A contractual/commercial issue for the lender to negotiate with the borrower. But banks do not set such requirements, even when lending up to 95% equity! (2)

·  No, there is no guideline for a maintenance standard for properties subject to a standard mortgage. HEC standard should not be higher or more onerous than a standard mortgage. (69)

Two respondents commented that guidelines would be very difficult to establish beyond the standard obligation to maintain. The New Zealand Law Society Property Law Section asked the following questions: 

·  Is the situation any different from a 'standard' mortgage apart from the indefinite term of a reverse mortgage? 

·  How would guidelines be enforced? 

·  Who would inspect? 

·  Would the size of the loan or value of the property have any influence on the extent to which the mortgagee could set the maintenance requirement? 

·  Would periodic valuations be the only independent means of checking that equity was not being eroded by a breach of the maintenance provision and would that involve extra cost for the borrower?

· If the borrower cannot afford to maintain the property would the mortgagee have a right to do so and add the cost to the principal sum? 

· How would this work if the equity has reached a minimal level? 

· Would the age of the borrower at the time of the advance have any relationship to the obligation to maintain, given that a borrower of very advanced years may require only a brief deferral of maintenance?

Question 10: Should property maintenance requirements be part of the initial disclosure?

Eighty-nine out of 95 respondents who answered this question thought that property maintenance requirements should be part of the initial disclosure. 

· Property maintenance requirements must be very clear before entering this contract. (8)

· Yes, it is usually detailed in mortgage documents, however may be more appropriate within the loan disclosure documents along with rates and property insurance requirements specific to these borrowers. (Southland Building Society)

· Lender has 1st mortgage on property and it would be in their best interest to maintain property. Coercion to remortgage for property maintenance is a danger. However the lender should have some protection should the property become run down due to inability of borrowers to maintain it. (35)
NZ Society of Actuaries commented that given the importance of this issue the maintenance requirements should be covered twice – first by the sales representative and second by the independent legal adviser. It also noted that there are other key related disclosures required, such as which party pays the costs of periodic valuation. 

Only three respondents did not think maintenance requirements should be part of the initial disclosure. 

Eleven respondents did not answer this question and three gave unclear responses.

Protection of spouses’ and partners’ residency rights
The issue of protection of spouses’, and partners’, residency rights generated mixed responses, particularly, the question regarding new spouses or partners after the HEC loan had been taken up. This question resulted in the greatest degree of variation in responses out of all the questions asked, and highlights some complexity over the protection of residency rights for these spouses and partners. 
Question 11:  Should spouses or partners of borrowers, who are not the property owner, be afforded the same level of protection for their occupancy as the borrower?

Sixty-nine respondents thought that similar levels of protection should be given to spouses or partners who are not the property owner. They thought that regardless of ownership, their occupancy rights should be protected.  Four of these respondents thought that this situation would be covered under the Property (Relationships) Act.  

Eight of these 69 respondents thought that provided the spouse/partner was included on the contract, were joint signatories to the contract or the relationship existed at the time the HEC scheme was taken up, they should have the same level of protection as the borrower. Four of the 69 respondents thought that protection might be able to be achieved through a ‘tenants in common’ or joint home ownership arrangement and, provided this was in place at the take up of the HEC scheme, this should give the desired protection. 

Many respondents supporting protection rights for non-owning spouses’ or partners’, commented that seeking legal advice in this situation was very important. 

Many of these respondents commented that protections of the non-owning  spouse/partner of the borrower were necessary to ensure that they did not find themselves in the situation of being forced out of the property on the borrower’s death. Three submitters also thought that protection should apply to other residents living in the home, such as dependant family members, as well as the spouse/partner. 

· Spouses or partners of borrowers who are existing residents at the outset of the loan should be afforded the same level of protection for their occupancy as the borrower. Consideration also needs to be given to the rights of any other residents of the property, such as incapacitated dependant family member. All residents with residency protection should be named in the loan contract. Whilst a case can be made for working purely on legal ownership, rather than residency, and requiring this issue to be covered in the independent legal advice, this approach nevertheless has the potential to give rise to very undesirable situations where an elderly surviving occupant is required to vacate their home. (New Zealand Society of Actuaries)

· I am of the opinion that in the interests of fairness, the spouse/partner should have the same level of protection. (18)
Thirteen respondents thought that protections should not apply automatically. Many of these respondents thought that protections should only be in place in situations where there was joint ownership or the spouse or borrower had a legal stake in the property. 

· Only if they have legal title or a legal stake in the property. (5)

· If property not in joint ownership, no. (19)

· Would be unfair burden to the lender to provide rights to parties outside of the HEC contract and the situation would defeat the commercial position being entered into by the lender. (85)

Other respondents gave a mixture of comments without necessarily stating their support or opposition. Some stated that it might need to be determined on a case-by-case basis and should be a matter between borrower and lender; others thought that obtaining good legal advice was important or that protections should apply only for long-time partners. A number of respondents answered that spouses or partners should be afforded the same level of protection that is afforded under the Property (Relationships) Act. 

Two respondents, including NZ Law Society Property Law Section, mentioned that partners might have claims or recourse to the Property (Relationships) Act, although the corporate legal organisation noted that any claim was unlikely to be successful if the mortgagee exercised its power of sale.

· It is difficult to envisage any way of protecting spouses and partners who are not registered proprietors of an interest in the security property. Those spouses and partners may well have claims under the Property (Relationships) Act (Part 8) or the Family Protection Act (s3). However, although these might lead to claims being registered against the title, they will not prevent a sale by the mortgagee and will not have a priority over the mortgage. (New Zealand Law Society Property Law Section)
Nine people did not answer this question.

Question 12: Should any protection be extended to spouses or partners who entered into a relationship after the loan has been taken out?

Responses to this question were varied and showed that respondents were divided over whether protection should be given to spouses or partners entering the relationship after the loan had been taken out. Of those respondents providing a ‘yes’ (including with contingencies) or ‘no’ answer to this question, responses were almost evenly split between those who thought that protection should be extended to spouses or partners entering into a relationship after the loan had been taken out (40 respondents) and those who did not (38 respondents).

Of those supporting protection rights for new spouses or partners, some thought it should be contingent upon other factors, such as length of the relationship, age difference of the partners, legal status of the relationship and whether the new spouse/partner would inherit the property and continue to live in it as the surviving partner. Comments received included:
· providing it is a formal relationship – maybe using the definitions employed by the Property (Relationships) Act. (Marlborough Financial Services Ltd)  
· the loan should terminate on the death of the surviving spouse/partner. Evidence of the relationship is needed. (40)

· that yes — but consideration to be given to large age differences between the partners 

· if it has been agreed to by the couple, and the relationship has legal standing and agreed to by the lender. (91)

Of those providing a ‘no’ response, many stated that giving an automatic right of protection to new spouses or partners would be unfair to the lenders and outside the intention of the original loan. 

· No, new partners subsequent to the loan commencing should not be afforded occupancy rights as this would change the financial arrangements on which the original contract was based. The property owner has the opportunity to inform the new partner prior to their residency commencing. (New Zealand Society of Actuaries)
Although one provider did say they tried to accommodate new spouses or partners, they did not think it commercially possible to guarantee that any new spouse, regardless of age, could have life occupancy and no-negative equity guarantee. Some thought that these protections should only apply if covered under existing legislation, such as the Property (Relationships) Act. 

A few respondents stated that, although new spouses or partners should not have these protections as of right, there might be some lenders who would be prepared to accept some variation to the contract, but this could be done on a case-by-case basis, subject to the lender’s lending criteria. Some respondents thought that the onus needed to be on the borrower to advise all relevant parties of the existence of the HEC loan, should they enter into a new relationship.

Seven respondents thought that as the new relationship had developed after the original loan agreement had been made, it would be up to the new partner to establish their particular status in relation to occupancy and property rights. Some thought it might be a problematic occupancy and financial situation for the new partner, who could potentially be left in a precarious situation should the owner/borrow die before they did. Obtaining legal advice would be extremely important in this case.

Three respondents thought that any protections given should be in line with the Property (Relationships) Act, or other existing legislation to cover this situation. One submitter commented that it was:

· difficult to legislate given the provisions of the Property (Relationships) Act in relation to debts incurred prior to relationship commencing, in relation to death and separation. Any departure from this in relation to HEC may create a loophole in the Property (Relationships) Act. (77)

The NZ Law Society Property Law Section made the following comments highlighting some complexities: 

· Could the owner transfer a share to a new spouse or partner during the term of the loan? This requires consent of the mortgagee and possibly an extension of the term, so a mortgagee is unlikely to look favourably at such a request. New partners who contribute to the property, financially or otherwise, and expect or are promised a 'return' on the death of owner will be in very vulnerable position, particularly where equity is minimal.
· Mortgagees will be on notice should a property be owned by one person, where they are aware there is an existing relationship at the time of initial borrowing, and can make a decision on the nature of the lending at that time. Therefore, existing non owning partners could arguably be treated differently from partners acquired during the term of the loan if steps are taken to ensure those existing partners are made aware of the loan.
· The mortgagee could choose to obtain written declaration or confirmation from the borrower that they are not aware of anyone having a claim against the title at time of entry into the loan, and the borrower could also be put under an obligation to inform the mortgagee should the claim become apparent. 
Four respondents were unsure or stated that this appeared to be a difficult issue which needed further exploration. Other responses included that:

· If named on the original application — yes. Otherwise subject to the discretion of the lender could be added as a named 'beneficiary'. If the lender declines to accept a later addition — then no protection. Subject to written application and subject to the discretion of the lender. (54)

· There needs to be an obligation covering any change in spousal situation as this may affect the terms of the contract. For new and changing spousal rights to be adequately protected (if required) customers will need to inform their provider and renegotiate their contract if new spousal rights are to be afforded. The financial services provider may in assessing its commercial position, quite rightly refuse to add another party to the loan in these circumstances. If the financial services provider were not able to withhold consent for such a transaction, this would fundamentally alter the substance of the loan agreement and would make these kinds of loans commercially unattractive to mainstream financial service providers. (New Zealand Bankers Association)

· It is a difficult question. If the new spouse or partner is significantly younger than the borrower, and if the borrower predeceases the new spouse, it seems reasonable that the funds be repaid upon the borrower's death. However, this is a potential problem area which needs a lot more thought. (88)

· They should know about the loan when entering the relationship, especially if that person may be liable for the debt. (99)
Nine respondents did not answer this question.

Disclosure

Question 13: Should the HEC documentation illustrate the potential financial position of the borrower five, 10 and 15 years after taking up the loan?

Only three respondents stated they did not think it necessary for HEC documentation to illustrate the financial position of the borrower five, 10 and 15 years after taking up the loan. A number of respondents thought that a fifteen-year projection would not go far enough and suggested the time frame should be the average life expectancy for women and men and possibly to age 100.

While all other respondents supported the idea of an illustration of the financial position, some differing time frames and modes of illustration were asked for. 

· An actuarial type of table based on the value of the house at the time of the agreement, and the equity the home owner has in the house on an annual basis, after all costs and interest have been deducted (compounded of course). (14)

· Possibly an appendix to documentation, although at least explained during disclosure via calculator and graphics. (Southland Building Society)

· Definitely, and it should include potential costs for maintenance over those same time periods according to the standard set in the agreement. It should also include the cost of settling the debt, should the borrower wish to settle in advance. (40)

· Yes, this is very important. The effects of compound interest would need to be made quite clear. Simple graphs might help. Actual examples would help. The possibility of interest rates being increased should be disclosed. (42)

· Yes. People must be shown the effect of time on their borrowings, including fees. We believe that reverse mortgage products should be required to fully illustrate the effect of compounding interest over time. Silver Choice provides a calculator for clients to assess what happens to their investment for life based on variables they can choose and is measurable annually. (Silver Choice Ltd)

· Yes, and we recommend that a projection should also be required through to the borrower's life expectancy and also to age 100. Consideration should be given to requiring a calculator tool to be made available in a similar manner to the practice in Australia. (New Zealand Society of Actuaries)

· Westpac submits that there should be mandatory disclosure requirements to ensure transparency. We generally do not support requirements in addition to those proposed by MED. We consider it would be more useful to meet and discuss how disclosure requirements would work in face to face meetings, rather than provide a detailed proposal in this submission. We consider it important to make high level disclosure at an initial meeting, including illustrative-only projections of the effect of the compounding loan on equity. We note that where there is a floating interest rate there is significant scope for fluctuation which will need to be addressed through multiple scenarios. (Westpac)
Question 14: Should there be a standard disclosure template applying to all HEC schemes?

Most respondents favoured the use of a standard disclosure template. This was stated by 82 out of the 91 respondents answering this question. The main reasons given for support of a standard template were that it would:
· be easier to compare across schemes 
· be useful to enable monitoring 
· ensure a ‘level playing field’ 
· ensure consistency across providers and products 
· enable transparency and comparability
· assist potential borrowers in choosing between the various schemes and products in the market.
A few respondents thought that a standard disclosure should be integrated with the requirements of the Credit Contracts and Consumer Finance Act.
A few respondents stated that a standard disclosure template should be used but with the capacity for ‘write in’ variations as needed.

· A basic disclosure template with SHERPA
 involvement would be a good starting point but with provision for 'write in' variations. However these would have to be scrutinised by the independent review authority to ensure borrower's rights were not jeopardised. Over time the template would be continuously refined to iron out loopholes or anomalies. (106)

· Yes, a minimum standard is required. Lenders may add additional disclosures if required for particular HEC products. (69)

Some respondents did not support the need for any standardised or proscriptive documentation, as they thought this would quell flexibility, add to cost, or that it might not apply to the schemes they were offering.

· No. Shared appreciation/home reversion plans are very different in design and outcome than reverse mortgages. However, it is vital that a minimum standard of disclosure should be maintained. (Silver Choice Ltd)

· These should be avoided since they could lead to a diminution of product choice and differentiation in the market, which would restrict choice to consumers. (Retirement Villages Association)

· No. the issue is not about completeness of disclosure but whether it is presented in a reasonably understandable way or not. A standard disclosure template should be left to associations like SHERPA to develop. We do not support development of a disclosure template as part of a regulated code on compliance cost or flexibility grounds. The market will respond to customer demands for clear and relevant disclosure as it has demonstrated in other markets. (AMP Financial Services)
Question 15: If so, what should a disclosure template include?

There were many different ideas given as to what a disclosure template should include. These are broad categories that may apply to more than one area of disclosure. 
The first group of items concern housing costs, interest rates, valuation and related issues. 
	projected financial situation 5, 10, 15 years from original drawdown
	cost of independent advice
	impact of changing interest rates on property values

	older person’s equity
	usual investment disclosure requirements
	commission payable

	information on initial costs 
	potential and real financial risks and consequences
	financial projections and illustrated debt at future intervals

	effects of compounding interest each year on the value of the property
	projected time taken to use up full property equity
	GV and market value of the property at the time the loan taken out

	current and projected interest rates 
	periodic valuation and balance of loan updates
	age of borrower at time loan taken out 

	market changes
	explanation on how interest rate accumulates and how loan works
	life expectancy of borrower

	property values
	financial projections to be provided with sensitivity analysis and explanations
	frequency of interest capitalisation

	initial, ongoing and related fees and deductions
	table of projected loan values
	illustrative material showing the impact of interest charges on the loan balance and remaining equity over time, based on reasonable assumptions relating to interest charges and house price inflation


The second group of items relate to terms and conditions of the HEC scheme loan.

	all terms and conditions and financial implications in order to make an informed choice
	standard legal disclosures

	additional or special disclosures
	list of major and minor defaults

	rights and obligations/duties of lender and borrower
	conditions related to maintenance and deterioration of property

	contractual arrangements
	type of maintenance required and estimation of costs

	all possible outcomes related to engaging in HEC scheme
	protections against undue selling or influence by product providers



 The next group of items relate to changing conditions. 

	transferability/portability options
	conditions re selling, moving or renovating the  property
	consequence of mortgage rate change on repayments

	relationship changes
	what happens if provider goes into liquidation or default? – how are occupancy rights secured
	details of the rules applying to the transfer of the loan to another home, ie what are the equity requirements


	changes to the HEC scheme
	what happens if property is sold or when the owner dies – effects on relationship property
	future changes in market circumstances (eg interest rates, property values)

	protection of non-owning spouses/partners
	circumstances under which any aspects of the contract can change
	implications of scheme changing ownership

	penalties applying to the loan (eg early repayment)
	borrower’s rights to further advances
	protection of residency rights of spouses/dependents


Further features identified by respondents to be included in a disclosure template:

	disclosure statement written in simple, plain English
	alternative options rather than HEC schemes
	information on rates insurance and taxes applicable to the loan

	access to a mortgage calculator would be useful
	whether schemes carry a no-negative equity guarantee
	soundness of lender

	whether legal and or financial advice had been taken
	the cooling-off period
	legal obligations

	effects on entitlements and allowances
	any existing charges against the property
	consequences of breaches of terms and conditions and resolution processes


Rather than listing the specifics of what they thought was important in a disclosure document, a few respondents commented in a more general sense. 
Two financial industry respondents preferred an approach similar to the Credit Contracts and Consumer Finance Act 2003’s ‘safe harbour’ where the Government published a list of minimum standards that providers must disclose or discuss with their customers. They stated this would help to ensure that all financial service providers were disclosing the necessary information while leaving providers with the flexibility to tailor their disclosure documents or sales processes to suit. The New Zealand Bankers Association considered that a comprehensive disclosure regime would align with government objectives in financial sector reviews currently being undertaken.

One respondent commented that rather than restricting or mandating terms for a HEC contract, full disclosure backed up by an effective complaints resolution service was the key to consumer protection. They also envisaged that membership standards of an Approved Professional Body would require an intermediary to ensure that a HEC product was understood, and appropriate for the consumer (Investment Savings and Insurance Association). 

The Retirement Villages Association supported the idea of full disclosure of all relevant materials to ensure both parties were clear about respective rights and responsibilities, but thought it important to consider possible effects on demands for large quantities of information – it thought this could be onerous for both providers and customers.
Question 16: Should subsequent disclosure be required to outline possible consequences if a HEC borrower takes up further loan amounts against the equity in the home? 

All except two respondents answering this question thought it important or necessary for subsequent disclosure to be made if a HEC borrower takes up further loan amounts against the equity of the house.  Only a few respondents commented directly on the issue of possible consequences forming part of this subsequent disclosure however, and might have just been responding for the need for disclosure to be made each time a loan drawdown was made. 

· Yes, in that there should be basic disclosure for all HEC arrangements as and when they are taken up. (25)

· All real and perceived consequences should be outlined in disclosure document (35)

· Where a borrower subsequently increases the size of the HEC loan, we submit that relevant changes be disclosed. We submit that independent legal advice should again be required. (Westpac)

· Yes. It should cover all possible outcomes that could possibly eventuate from engaging in an HEC scheme. It is most important that the worst case scenario is spelt out to potential borrowers. The disclosure document should also be available in different languages or for an independent interpreter to be made available when necessary. (67)

· Borrower needs to go through same process again — mandatory — which will highlight consequences on borrower and those expecting to inherit. (92)

Those who did not agree were not sure how effective subsequent disclosure would be, although they did think that protections were necessary to avoid a situation of insufficient funds. 

· Further borrowing against the same asset may well be feasible for many consumers and is their choice and that of the prospective lender. The lender will take necessary steps to ensure that the borrower can make repayments as with other such transaction. Even if such intent were disclosed by the HEC purchaser at the start, it would be difficult to conceive of an effective system to track this in a way that would benefit both parties and be cost effective. Some protection needs to be in place for HEC lenders in this scenario who could conceivably be left in a line of creditors at the end, with insufficient funds available from the ultimate sale of the property. (Retirement Villages Association)

· No, in reality these are discretionary decisions made by the borrower at the time. If the borrower has arranged a facility where the access to additional funds is pre-approved and available for drawing at the Borrower's election (and not subject to lender review) the scenario disclosure should include the assumption that these funds are actually drawn. (Bluestone Equity Release)
Question 17: Should information about HEC schemes include the potential effects on entitlements to benefits or supplementary assistance when equity is released as an income stream rather than as capital?  

All respondents thought that information about HEC schemes should include potential effects on entitlements to benefits or supplementary assistance when equity was released as income.

There were various responses as to whom information should be given by, and in what form it should be presented. Many respondents thought a legal and/or financial adviser, a counsellor, as well as product providers, should inform the potential borrower of any likely impacts on entitlements. Others thought a potential borrower should be advised to contact Work and Income for an individual assessment of their own situation. Other comments included that this information should be incorporated in disclosure statements, in any literature that discusses HEC schemes, and addressed specifically in an education campaign.

· Lenders should be required to advise whether payments are likely to be treated as income or capital with a warning to the borrower that in the case of potential income payments they will need to check whether the payments may affect any entitlements they may have. Given the potential number of benefits available to borrowers, to require anything further of lenders would place an unwarranted burden on the lender. (New Zealand Law Society Property Law Section)

· Yes, should be disclosed that there could be an effect on other benefits. The borrower should seek independent advice on how this might affect other benefits. We strongly object to any HEC scheme, which is release of capital rather than income, influencing income-tested entitlements to other benefits, superannuation or community services benefits. (Institute of Financial Advisors)

· As every situation will be different the borrower needs to be advised to contact Work and Income themselves. (70)
A number of respondents commented that income received as part of an HEC loan should not affect entitlements to benefits or supplementary assistance, or that some clarity on this issue was needed to allay any confusion.

· Yes. The money should not be considered as income for inclusion in ability to apply for disability allowance etc. (10)

· HEC should not affect entitlements to benefits since in either case (drawing big lump sums or in periodical installments) it is a loan (borrowing) subject to interest and repayments and not earned income. (47)

· Yes, it is very important that the borrower has clarity as to the potential effects of their HEC loan on their entitlements to benefits or supplementary assistance. Some aspects of this area would usefully be clarified for the industry as a whole and government should give consideration to exempting regular HEC loan draw downs from any impact upon income entitlements. The tax position with regular draw downs also needs to be clarified in the interests of removing obstacles to development of this market in New Zealand. Advisers should be required to alert potential borrowers to the possible impacts and refer the customer to the appropriate government agency for clarification. (New Zealand Society of Actuaries)

Cooling-off period

Question 18:  Should there be a cooling-off period and, if so, how long should the standard cooling-off period be for HEC schemes?

Most respondents stated there should be a cooling-off period. 

Although suggested time frames for a cooling-off period varied, the most popular suggestions were for 15 days (31 respondents) or a month (26 respondents). Note that these included time frames that were similar, eg 28 days, three weeks, at least three weeks, 20 working days etc. Six respondents, who mentioned 15 days, commented that this would make it consistent with the Retirement Villages Act.

· I believe so — perhaps 15 working days or 3 weeks — this equates to the same cooling off period associated with decisions regarding placement into a retirement facility. (57)

· Yes, there should be a cooling off period which should be agreed to by both parties but no longer than 20 working days. This is crucial decision for elderly persons and they must be given every reasonable opportunity of debating the situation with family, friends and advisors. (91)

A few respondents preferred very short time periods, eg three or five days, some favoured 10 days, and some suggested much longer time frames up to three months.

· A five working day cooling off period is an appropriate industry standard and aligns well with the full disclosure regime outlined previously. Given the unique circumstances of customers taking out HEC schemes, this cooling off period allows elderly consumers the chance to seek second opinions or discuss again with family members or advisors. It is our view that no funds should be advanced until a cooling off period has elapsed. (New Zealand Bankers Association)

· Critical issue. 90 days is more suitable for HEC schemes, and we understand that at least one provider supports this. Importance of cooling off period enables older person to fully consider in an environment where there's no pressure; circumstances can change; other options may arise that are more beneficial for the older person arising out of entering into the HEC (eg family willing to help, but only realise this after the fact). (14)

Only five people answering this question did not support the need for a cooling-off period at all, with three of these respondents stating that this should be covered under the Credit Contracts and Consumer Finance Act (CCCFAct 2003).

· As the loans are subject to Credit Contracts and Consumer Finance Act 2003 requirements, we see no reason for different rules about cooling off periods here. More important in our view is need for independent advice to be obtained before a borrower commits to a HEC scheme. (Equity Access Ltd)
Some respondents supported a cooling-off period but did not suggest a time frame. Ten people did not answer this question.

A number of respondents commented that funds should not be advanced until the end of the cooling-off period.

Sales through financial agents and advisers

Question 19:  Are there particular constraints or requirements needed for financial agents and advisers selling HEC schemes?

The constraints or requirements identified by respondents fall into three main areas. The first relates to financial agents and advisers being well trained or industry accredited so that they are competent and have the requisite knowledge to advise and sell these products. Some respondents thought that agents or advisers should be members of approved professional bodies. Thirty-four respondents made comments about this first group of constraints and requirements.

· MED’s paper on the regulation of financial intermediaries recommends that every individual in business who undertakes a personal financial advisor role should belong to an approved professional body. An APB is a body approved by the Minister who undertakes certain statutory functions. Financial agents and advisors should be registered to an APB with the use of the word 'Registered' being reserved to those persons who fulfill this criteria. The Register should be available for public search to ensure transparency. Registration should be renewable on an annual basis so as to provide opportunity for regular periodic review. The paper suggests the Register contain details of any disciplinary sanctions imposed against an agent. We agree with that recommendation. (New Zealand Law Society Property Law Section) 
The second major area stated by respondents was that there should be adherence to a code of practice or code of ethics, or that agents and advisers need to operate under a clear set of guidelines. A number of respondents thought that agents and advisers should operate under a mandatory or voluntary code, and be registered. Twenty-seven respondents commented on this second area.

The third main area respondents mentioned was that agents and advisers need to fully disclose their details in relation to payments received or affiliations with particular products or organisations. This was mentioned by 12 respondents.

The remaining respondents said there should be constraints or requirements without providing specific suggestions, made general comments that did not fit into the three main categories, or did not answer this question.

Question 20:  Should disclosure of commissions or brokerage payments to financial agents and advisers be a requirement?

Seventy-eight respondents thought that commissions or brokerage payments paid to financial agents and advisers should be disclosed.

· Yes. All fees should be upfront. (17)

· Yes and these should be disclosed as part of the overall costs and not dependent on the borrower having enough knowledge to ask about them. (28)
Six respondents thought there should be no disclosure requirement for commissions or brokerage payments.  

Five answered it should be in line with current practice for other industries or legislation.

· Same rules as apply to investment advisers should apply here for same reasons. These requirements are currently subject to MED review. (Financial Services Federation)

· No more or less than that required for other industries in terms of the income tax laws and regulations. (20)
The New Zealand Law Society Property Law Section highlighted some possible areas of difficulty, as follows:
· Total costs and fees require disclosure (both initial and ongoing). Initial fees are currently disclosed as a loan application fee or something similar. While a further breakdown could be provided as between the issuer and financial intermediary, the utility of that information if the borrower is already aware of the total costs (and how those costs are comprised) is questionable. Given that some products may involve trail commissions, calculation and disclosure of the 'split' may be difficult, add to the complexity of disclosure requirements and over time increase costs. (New Zealand Law Society Property Law Section)
Three respondents thought it only necessary to disclose if these payments were to be paid out of the borrowings.  Fourteen respondents did not answer this question.

Question 21: Should financial advisers and agents have specific training before they can act as an agent selling HEC products?

All except eight respondents answering this question said they thought advisers and agents should have specific training before they could sell HEC products.

· Definitely, otherwise how could they present the proposal with integrity. (15)

· As with our staff, training is provided for specific products. Should be no different although training may differ from provider to provider. (Southland Building Society)

· Specific training would be essential including having an understanding of the attitudes and needs and interests of older people and their families. (42)
Some respondents thought that accreditation, certification and perhaps ongoing training were important.

· Our code of ethics requires members to restrict their financial advice to areas where they have competence. A similar requirement should apply to any adviser as this would require adequate training to have been undertaken. At present there is no requirement for financial advisers to be members of a professional body such as IFA. We note that this is under review by the MED and is expected to become a mandatory requirement. This should, over time, improve the quality of financial advice. (Institute of Financial Advisors)
· Yes — will need to belong to an Approved Professional Body and meet its skill and knowledge requirements for HEC product. (13)
· Yes, with a resulting certificate or membership. There should also be a requirement for regular updating to retain membership or certification. (58)
· Yes, via a product provider accreditation programme. This should also include ongoing competency testing. (Dorchester Life Ltd)
Of those eight not supporting specific training, their comments included that:
· having a printed booklet explaining the code of practice and what was permitted would be sufficient. (50)
· disclosure of qualifications along with having the requisite competence to sell these products was enough. (New Zealand Society of Actuaries)
Twelve respondents did not answer this question.

Relationship to other financial products

Question 22: Should any protections be put in place to ensure that undue pressure is not placed on consumers to purchase other financial or insurance products and services?

Eighty-seven respondents stated that protection against undue pressure on consumers to purchase other financial or insurance products and services was needed, and there was a variety of ideas expressed as to the form this should take. The most preferred suggestions include that:

· independent financial and/or legal advice be sought regarding the purchasing of additional or ancillary products 

· an appropriate statement in the disclosure documentation would be useful

· a code of practice could state that undue pressure would not be put on borrowers to purchase ancillary or additional products through the same provider

· existing legislation, such as that related to duress, along with independent advice should be sufficient protection

· if providers were members of an approved professional body, this would ensure the advisers were bound by a code of ethics and practice standards.

Other responses to this question related to instances where additional or ancillary products, such as insurance, might be necessary or advantageous. Mostly they highlighted the critical issue of no ‘undue pressure’ and consumers choosing their own provider for additional products or services. These comments included that:

· Other products could be an advantage but it should not be pressure selling. (8)

· The basic principle is that borrowers should have freedom of choice over the provider of separate financial services such as house insurance. Lenders should be allowed to offer ancillary products, but the borrower should have freedom to choose an alternative provider. One example where it may be necessary to assess whether separate products are involved, is where a lump sum is borrowed and a lifetime annuity is purchased to provide an income. This often happens in the UK and it would generally be regarded as a single purchase transaction. Related company entities would normally provide both of the two elements of the transaction. While this type of arrangement is not currently available in New Zealand, one would not want to stifle innovation through overly restrictive borrower protections. (New Zealand Society of Actuaries)
· The sale of a HEC product is discrete from other financial products within the market place. While in some cases consumers may find 'bundled' products convenient, that convenience should be the result of the purchaser's volition, as opposed to a requirement of sale of the underlying HEC product. A financial intermediary should be obliged to make clear there is no requirement for a consumer to purchase ancillary or corollary products supporting the HEC proposal from any issuer. (New Zealand Law Society Property Law Section)

· We do not support bundling associated products that a borrower arguably doesn't need, with the primary product. While inappropriate bundling is not specifically a HEC issue, the potential vulnerability of the HEC target audience may result in certain providers adopting this practice. The regulatory response is complicated by the fact that it will be appropriate to bundle products in some circumstances, for example, where the customer has inadequate insurance. However, this should also be on the proviso that particular insurance is not required from a particular insurer/financial services provider as part of any agreement. We support the Office for Senior Citizens considering the necessity of regulation in this area; however care should be taken not to prevent appropriate product bundling that is in the interests of borrowers. (New Zealand Bankers Association)
Question 23: Should there be any restriction on the provision of unreasonably related financial products?

Seventy-one responded that there should be restrictions on the provision of unreasonably related financial products. Some of the main suggestions mentioned in submissions were as follows:

· no increase of debt should be allowed for any reason

· HEC industry must cover this in its self-regulatory process

· maybe if the same advisor is trying to sell both

· no related financial products should be on offer

· subject to legal advice, the same as the loan

· there could be a warning of this in a code of practice and stating that borrowers are required to seek legal advice before signing a contract

· HEC providers with other financial products to market should be required to divulge this information and to clearly specify that there is no requirement to purchase or invest in them as part of an HEC arrangement

· should be part of the sellers’ training not to promote unreasonable financial products, or place undue pressure on consumers to purchase other products or services 

· it should be illegal to make any HEC loan offer conditional upon a requirement that another financial or insurance product be purchased.

A few respondents thought this issue should be incorporated into a professional body’s code of ethics and standards of conduct, as well as commenting that the requirement for companies to be registered may provide some safeguards.

· Yes but this come within the scope of a professional body's code of ethics. We expect the overall regulation of financial intermediaries, including ethics, standards, complaints, redress and discipline to cover these situations. (AMP Financial Services)

· With regard to the relationship to other financial products and the potential for undue pressure: we consider that this is an area that would be covered by the standards of an Approved Professional Body and all intermediaries advising on HECs would be required to be registered and belong to such a body. The advice process may include a suggestion that other family members be included in discussions before the contract is signed, but that will be appropriate only if it is the wish of the customer. There should no more be a requirement to do that for a HEC than for any other financial product. The privacy of the customer's personal information should be paramount. (Investment Savings and Insurance Association)
The New Zealand Society of Actuaries identified other matters of some complexity in this area.
· It is possible to see undesirable pressure being placed on potential borrowers to take a loan (for example) to buy non-financial products such as a car, or to re-roof the house, where the lender may be connected in some way to the company selling the car or doing the roofing. This aspect needs to be addressed through either the legal adviser (or preferably the financial adviser) checking the purpose of the loan, and the lender being required to disclose any connected interests.
· In terms of related financial products, it may be quite difficult to assess what constitutes unreasonable terms. Unnecessary life cover may be expensive but applying the proceeds to purchase an annuity to provide a guaranteed lifetime income is a common feature in the UK market. Pressure to invest the money in another long term investment fund may be quite inappropriate, but parking the lump sum in a cash management account awaiting its use could be very appropriate.
· It is therefore difficult to set hard and fast rules in this area and the most pragmatic answer might be to require the lender to disclose all recommended products to the borrower's independent legal or financial adviser. 

Advertising

Question 24:  Are there particular requirements or standards needed for advertising HEC schemes?

About half of the respondents thought existing legislation regarding advertising and fair trade was probably sufficient to cover the advertising and standards needed for HEC schemes. Some respondents thought that, if necessary, current legislation could be amended for HEC schemes rather than creating new legislation.

· So long as they are truthful and this is already covered by consumer protection and fair trading act. (14)

· No, as there is an advertising standards act. Providers of HEC schemes who advertise would have to take care they do not breach this act with misleading statements. (50)

· The Fair Trading Act, Consumer Guarantees Act, Securities Act and Credit Contracts and Consumer Finance Act 2003 already place some control around financial products. Particular regimes also exist for certain types of investments, for example, retirement villages. Any particular requirements or standards for advertising HEC schemes need to consider these existing constraints to avoid fragmenting controls over a series of statutes or regulations. Advertising controls similar to those used in the retirement village sector should be considered. Supervision of advertising, as amongst members of the industry, is in the first instance best undertaken by an approved provider’s body, in its role of monitoring compliance by its members. Such supervision would be in addition to, and not in substitution for, any statutory, regulatory or common law right available to the consumer. (New Zealand Society of Actuaries)  
· The present law may be quite satisfactory provided mandatory legal advice is required before loan taken up. (63)
An area of concern raised by a number of respondents was that they perceived much of the advertising of HEC schemes to be misleading or painting a ‘rosy’ picture. These respondents stated they wanted open, transparent and honest advertising that gave a balanced picture of the scheme, including risks, benefits and the long-term financial implications. A few respondents also mentioned that advertising should include a statement that potential borrowers should seek independent legal advice first, as to the appropriateness of entering into a HEC agreement.

· An advertisement must include a statement that HEC products are complex long term financial arrangements with positive and negative financial consequences and that legal advice should be sought before entering into an agreement. (69)

· Yes. Advertising should not depict young ‘oldies’ borrowing to have fun or to finance grandchildren through university. These ads create feelings of guilt for those who don't borrow for others benefit and also encourage borrowing before it is really necessary. (7)
Some respondents thought advertising should contain no small print, use clear, easily understood language and include information in other languages. Some also thought that advertising should contain a full disclosure of terms, conditions and liabilities. 

Issues identified in international literature re families
Question 25: Issues identified in international literature regarding family members.

This question generated varying responses regarding potential borrowers discussing the issue of a HEC loan with their families, highlighting the complexity of the issue and range of family dynamics.

Forty-five of those responding to this question stated they thought the borrower’s rights to confidentiality and privacy were paramount, and it was up to the borrower to decide if they wished to discuss the issue with their family. Most of these respondents commented that they thought the family had no right to expect an inheritance, and a number of them stated they were aware of pressure already being placed on some potential borrowers by family members. Two respondents cited recent research which pointed to a change in attitude by older people regarding leaving an estate and the family’s expectations of an inheritance
.

· A family's expectation of an inheritance should take second place to the wants and needs of the borrower whilst the borrower is alive; after all the property belongs to the borrower when alive, not the family, unless it's a trust (6).
· The borrower’s rights are paramount. A family has expectations but not rights to an inheritance. There are families already who pressure older members to lend them money or prevent them from getting institutional care to protect an inheritance (7).
· Providing borrower is of sound mind and has consulted with an independent adviser then it is their right to have complete confidentiality (56).
· Borrower’s right to confidentiality and privacy must come first. It is older person's decision. Expectation of an inheritance comes way down the list (8).

About a third of respondents to this question thought that discussions with family should be encouraged or recommended, but most thought it was still up to the individual borrower to make that decision. There were various reasons suggested for involving family members, such as:  families might be able to help financially; support for older person in the choices they are making; the family would be fully apprised of the situation; to manage family’s expectations; and protection for borrowers against possible actions by disaffected family members.

· This is a very important issue. The older person may well need the support of their family in later years. The family may also like the opportunity to protect their inheritance by taking out a mortgage and providing their parents/grandparents with cash. HEC should never become a divider and destructive of family relationships. Independent support and advice is available in the community if relationships are tense. Only very rarely should the family not be taken into an older person's confidence. (14)

· Any family should be aware of what is being done but not override the borrowers wishes and inheritance terms of the loan. (17)

· All applicants should be strongly advised to consult their families. If they choose not to they should sign a statement in the application that such a decision has been made. I do not know how this can be done — but lender must be protected against action by disaffected families. (54)

· We acknowledge the need for borrowers to make their own decisions based on their needs free of undue family or other external influences. In this context the best that can be done to protect their privacy, and their right to decide for themselves, is to encourage borrowers to discuss their plans with their families. It then is up to them to decide if they wish to do so. (Equity Access Ltd)

Some respondents thought that documentation should recommend discussions with family members, or that legal advisers discuss with the borrower the implications of informing, or not informing, family members. Other respondents suggested that discussions with the family might usefully be held in the presence of a legal adviser.

· Clearly the borrower has rights to privacy and should be the sole arbiter of what, if anything is disclosed to other family members. Documentation should strongly encourage family discussions, but it is for individuals to decide for themselves. Society is changing and people are living longer. Perhaps there should no longer be the expectations of inheritance of earlier generations. (58)

· Borrowers should have the right to do what they will with their own property, subject of course to current legislation. Nevertheless, as part of the advice process, the independent legal adviser should be required to raise the issue of potential expectations of the family. The independent legal adviser should discuss the issue with the borrower but at the end of the day it will need to be at the choice of the borrower as to whether family are informed. In some instances it will be to the borrower's advantage to source an alternative funding arrangement from family, but family situations and relationships vary significantly. (New Zealand Society of Actuaries)

· Potential HEC borrowers should be encouraged to discuss their proposal to take up home equity with their immediate family, preferably in the presence of the HEC borrower's solicitor because; it is possible family might be able to assist financially in some way that's more cost effective to the borrower, and because it enables the family to hear the legal advice from a solicitor explaining the HEC borrowing scheme, so that everyone is apprised of the terms. However, this should not be obligatory for HEC borrowers. Essentially any expectation that family may have to an inheritance should apply only to assets available at the death of the HEC borrower, and should not impact on their ability to use and enjoy the assets they own before their death. It is always preferable that the family is aware of the situation so that they can assist the intending borrower where possible, or to plan their own affairs accordingly, but this is ultimately a decision for the HEC borrower to make. Rights to privacy must be respected, particularly for the elderly. (New Zealand Law Society Property Law Section)
Thirteen people did not answer this question.  

Protection for borrowers

Question 26: Are there any steps that could be taken to protect potential borrowers who are being pressured into taking up or not taking up HEC loans by family members or others? 

The most frequently stated suggestion given by respondents is for the potential borrower to seek independent advice before doing anything. This response was given by just over half of those (63) answering this question. The majority of these respondents thought that this advice should be from a lawyer, and not one associated with their family, and some respondents stated a lawyer and financial adviser. A number of respondents commented that by having a requirement for mandatory legal advice, it would enable a lawyer to ascertain whether any pressure was being put on an older person to take up a HEC loan.
· The involvement of solicitors and requirement for legal advice/financial advice is the best we can do here. If the borrower is of sound mind and capable of making a decision, cannot see anything else we can do. (Southland Building Society)

· It is not realistic to construct such protections except through the requirement for independent legal advice. The legal adviser has a responsibility to ensure that the borrower is mentally capable, and should be required to enquire whether the borrower is acting under full free will. The legal adviser should also enquire as to the purpose of the loan. Realistically, this will not necessarily identify every case where some pressure has been applied. (New Zealand Society of Actuaries)

· Mandatory legal advice at the point of drawdown provides the borrower with the opportunity to discuss. (Dorchester Life Ltd)

· In order to protect a borrower we believe a lawyer who is personal to the borrower should be used. To avoid any conflict of interest it is important that this lawyer is not one who is used by, or represents, the extended family. (52)
Other suggestions given, included: a reasonable cooling-off period, together with legal advice; using the services offered by Age Concern; normal legal channels for dealing with duress; discussion with social worker or community services; talking with a counsellor; professional mediation with family; independent commissioner/review panel or SHERPA; only property owner to apply for a loan; and a strong education and publicity campaign which draws attention to these issues in order to enhance awareness. 

Twelve respondents thought that protections were important but did not give any suggestions for this, or thought that they could foresee difficulties in offering protection; that is, it was not a straightforward issue.

Seventeen respondents did not answer this question. Five responses were unclear.

Transferability of loans to new homes or to a retirement village

Question 27: Should borrowers have the ability to transfer their full equity, including HEC charge, to a new home or an owner-occupied retirement village unit?

Sixty-five respondents, just over two-thirds, answering this question thought the borrower(s) should have the ability to transfer their full equity, including HEC charge, to a new home or an owner-occupied retirement village unit.

· Yes. Facility should be made available by company as long as equity is comparable. People must be informed prior to getting a loan. (62)

· For a new home or unit title village they should be able to transfer at no financial penalty. At a minimum this should mean that they can borrow on the new property the same as a new borrower of the same age and subject only to reasonable admin fees (this is per SHIP and SHERPA codes
). Some providers will be more generous than this and try to put them in the same position as if they had been in the new house in the first place. Regulations should not specify an approach but require providers to disclose their approach, and any resultant implications for moving to a new property. For Licence to Occupy villages — providers should be required to state whether or not they offer such a product and the implications if a borrower wants to transfer to such a village. (Sentinel)
Fourteen respondents did not think borrowers should have this automatic right. Many thought it would be too complex and that the ideal would be to pay off the outstanding loan first. Others commented that they did not think it fair on the lender to have to offer this guarantee, or thought it would be a problematic situation for a HEC lender if they were required to transfer the loan, and it left that provider in a worse financial situation.

· Ability to transfer loan to a substitute security would be desirable feature of a HEC scheme and something that should be considered by any HEC borrower. Some products available in NZ provide for transferability, subject to HEC lender's consent, which may be refused or imposed with conditions. The lender will be concerned to ensure there is no worsening of its security position and that any costs involved in the transfer will be met by the borrower. This is legitimate concern for the lender. Difficulty with situation where a HEC lender may be required to transfer loan would be that if the HEC lender is not able to insist that its lending position isn't worsened by the transfer. (New Zealand Law Society Property Law Section)
· The lender cannot be expected to commit to a blanket guarantee of this transferability right. The new property may not meet the security requirements to support the loan; for example the loan-to-value ratio may be too high with the new home, or there may be complications with the title to the new property. Nevertheless, lenders can be encouraged to commit to allowing a transfer where the new property satisfies the lender's normal lending requirements. (New Zealand Society of Actuaries)
Thirteen respondents expressed their uncertainty over this issue or commented that this should be mutually agreed between the borrower and lender, and possibly the retirement village, and that any portability option needed to be spelt out in the disclosure.  

· Yes, but this seems to be a difficult issue and some providers may not want to agree to it. It could create difficulties with the rest home providers as well. (63)
Fourteen respondents did not answer the question.

Dispute resolution, sanctions and redress

Question 28: How should complaints and disputes be managed for HEC schemes? 
Of those responding to this question, the most preferred option was for a special voluntary or statutory disputes-resolution model. This was selected by 32 of the 93 people answering this question.

A special voluntary or statutory disputes-resolution model, together with arbitration and mediation, was preferred by 22 respondents; and 13 respondents stated they favoured arbitration and mediation.

Seven respondents thought that the use of an Ombudsman scheme would be the best way to handle complaints and disputes, with a number of these noting that the Ministry of Economic Development’s Review of Financial Products and Providers proposed extending the application of ombudsmen schemes beyond the banking and insurance industries. The ombudsman approach was the most preferred option from the financial industry submitters.

Various other combinations were suggested, such as a special voluntary or statutory disputes-resolution body together with the borrower litigating any complaints or disputes; the use of all options; statutory disputes-resolution body, arbitration and mediation along with borrower litigation. 

One respondent thought that HEC schemes should be regulated on a similar basis to other financial products and services, rather than creating an additional quango. A few respondents mentioned the need for a specific regulatory authority, or an industry self-regulation model with external disputes-resolution processes, such as arbitration and mediation.

Two respondents mentioned their submissions on the Ministry of Economic Development’s (MED) Review of Products and Providers. SHERPA stated that the same answer determined in MED’s review on consumer dispute resolution and redress should also apply to HEC schemes. AMP supported a single disputes-resolution body for all consumer services disputes covering advice and insurance, investment and credit contracts, and thought HEC scheme complaints would fit within this framework.

One submitter favoured an independent dispute-resolution body being formed. The NZ Bankers Association preferred a default HEC dispute-resolution scheme for providers not currently members of an existing scheme. They thought providers could produce an industry code of practice similar to UK guidelines, in association with the Office for Senior Citizens. A further respondent thought there needed to be robust and fair procedures with financial industry oversight, and that this should be backed up by an independent body to hear disputes once they exhaust the industry’s own processes. They thought this would include mediation. The NZ Law Society Property Law Section thought a range of approaches would be valid, including referral to the courts if necessary, depending on circumstances.

Thirteen respondents did not answer this question and two said they were unsure.
Question 29: How should HEC scheme providers be sanctioned or penalised for breaches of standards?

A number of respondents commented that sanctions or breaches could be dealt with by the relevant disputes resolution or statutory body. This was specifically mentioned by 10 respondents. Some of these respondents thought that the resolution body should determine its own penalties and sanctions.

A further five respondents thought that sanctions and breaches should be dealt with in a similar way to that currently in place for mortgage and other banking/credit contracts, or similar to other areas of the financial market. Two more respondents thought that any arbitration and mediation process should be binding. Two further respondents thought that the Ombudsman should have the power to fix financial and other penalties. 

The NZ Law Society Property Section pointed to some existing legislation, stating:
· The Credit Contracts and Consumer Finance Act provides the type of remedies that are needed for HEC schemes (presuming that the requirements in relation to disclosure for HEC schemes are expanded). The remedies it provides cover failure to disclose or inadequate disclosure, statutory damages for certain breaches, offences allowing summary conviction and fines, orders and injunction, prohibited enforcement and reopening of harsh and oppressive contracts. These remedies could be adapted to HEC schemes. (New Zealand Law Society Property Law Section)
Another respondent commented that the Securities Regulation Act would be useful and another thought that existing accountability and monitoring frameworks, for example, consumer protection legislation, controlling bodies for legal and financial professions would be sufficient to handle the breaches. This respondent thought that the SHERPA requirements for membership could be important. A further respondent thought there should be government intervention. 

Rather than comment on who should be responsible for sanctions and breaches, many respondents gave examples of the types of penalty they thought might be necessary or important. A number mentioned there should be variation in penalty and sanctions depending on the nature of breach. Specific suggestions were:  

· the writing off of borrowers debts or compensation to borrower 

· penalties 

· court proceedings

· publication of breaches

· criminal charges for severe breaches

· licensing restrictions or loss of license
· fines

· pay cost of proceedings

· withdrawal of registration (if registration process exists)

· suspension of trading or removal of company as HEC provider

· borrower being able to withdraw from scheme at no cost

· involuntary liquidation for gross breaches

· sanctions on company directors

· normal written warning and then a prohibition from offering Reverse Mortgages should breach be recurring

· dealt with through own HEC provider association.   
Twelve respondents commented that if providers needed to be registered, a process of de-registration could occur for certain breaches.  Some respondents thought that HEC schemes should only be offered by registered companies. 

Westpac thought that having sufficient capital adequacy provisions might offset any possibility of provider insolvency or default.

`
Question 30: Should HEC schemes be regulated by a specific body responsible for the HEC code of practice and its enforcement?

Over three-quarters of respondents answering this question said they thought HEC schemes should be regulated by a specific body responsible for the HEC code of practice and its enforcement. 

· Should be a specific body to regulate all banking, insurance and financial institutions. (69)

· Yes, HEC schemes should be regulated by a specific body responsible for the HEC code of practice and its enforcement. This should incorporate consideration of consumer rights. The Securities Commission could administer the code of practice and enforcement. (14)

· It would be useful for a government agency to take the lead in enforcement of general consumer rights under HEC schemes. Ideally a specific body responsible for the HEC code of practice and its enforcement would be established, but if this were cost prohibitive, then the Retirement Commission or perhaps, as with the Credit Contracts and Consumer Finance Act 2003, the Commerce Commission could be given the role of enforcing the code. (New Zealand Law Society Property Law Section).

Other respondents thought that existing processes could be used, such as:

· those used for mortgage products

· through a body already in existence, such as a regulatory body

· regulated by those currently responsible for other loan providers to avoid unnecessary duplication

· fitting into existing legislation, particularly the Credit Contracts and Consumer Finance Act 2003
· being watched by the Banking Ombudsman

· the legal statutory dispute resolution body, which would mean only one controlling body

· HEC schemes fitting into the overall regulatory framework resulting from the Review of Financial Products and Providers (RFPP) as well as existing credit and consumer protection law – regulatory development particularly around intermediaries and disputes resolution.

Additional viewpoints expressed were for:

· a HEC providers association, perhaps along the lines of SEQUAL

· a single regulatory body for the finance sector to avoid duplication and inconsistency. There is comfort to the consumer if scheme is regulated by a professional body such as SHERPA. Membership should be voluntary, not compulsory

· industry self regulation with members making reference to their need to comply with industry code of practice 

· a pre-determined dispute resolution – this could be a HEC specific body or an existing body that can be expanded to include HEC disputes.

Twenty respondents did not answer this question or gave unclear responses. 
Changes of ownership of schemes

Question 31: How should borrowers be informed of change in any matter that might have a material impact upon their occupancy rights, services and facilities under a HEC scheme? 

Most respondents thought that a new disclosure statement was necessary or that a borrower should be informed of any changes in writing. Some respondents thought this might be usefully followed up by a verbal discussion. A few respondents thought that changes should require a long notification period. 

· New disclosure statement followed up with verbal discussion to ensure the borrower understands changes. (56)

· HEC borrowers should be informed of any change in any matter that might have a material impact on their occupancy rights, services and facilities under a HEC scheme, via a new disclosure statement which would have to be in writing, and in plain English. (New Zealand Law Society Property Law Section)
· Via a new disclosure document which clearly sets out the change and in effect becomes a replacement for the old one. If the change is minor only, simple written advice should suffice. (63)
However, a number of respondents thought that as a contract had been entered into there should not be any material changes, and wondered in what kinds of instances changes would be appropriate or acceptable. They thought that any changes to the original contract should have to be agreed to between the borrower and the lender.

· In writing. The agreement they enter into shouldn't be variable. If it suits both parties at the outset then it should be endurable for the life of that agreement. (15)

· There should be none on the part of the provider as there should be no change. (28)

· As the lender and borrower enter into a contract, any changes which affect the contract need to be agreed to by both parties as in any other contract. (20)
The NZ Society of Actuaries thought it important for HEC schemes to carry a guarantee that certain rights of borrowers could not be amended when the schemes change, saying:

· Careful thought needs to be given to this area to ensure that the requirements are practical for the lender but also to fully protect the borrower. One approach could be for the HEC schemes to be required to incorporate a guarantee that certain key rights of borrowers cannot be diluted when the scheme changes. Our understanding is that the protections and the Credit Contracts and Consumer Finance Act would apply to the terms and conditions for HEC scheme borrowers. Consideration needs to be given as to what lenders would be allowed to do in the event that government, at some future point, was to change the rules, and therefore, the environment in which HEC schemes operate. Many changes to HEC schemes will not significantly impact on the borrower so that simple notification is sufficient, but where the change has the potential for a significant adverse impact, the lender should be required to obtain written agreement from the borrower. The key point here is that existing contracts should not be amended adversely, without the borrower's written agreement.

Protection against provider default or insolvency

Question 32: Where home ownership is transferred to a third party or where a person has drawn funds down as an annuity, should scheme insurance be optional or mandatory for HEC providers of reversion schemes?

Eighty-eight people responded to this question. Over three-quarters of them supported the requirement for mandatory insurance, with two of these respondents saying there should be either mandatory insurance or capital adequacy requirements.

· Scheme insurance should be mandatory to ensure providers are not left on a limb if the property is transferred from the borrower to a third party. Paid by the provider. (33)

· Yes. In the event of the lender failing, the home should be safe. (51)

· Insurance or capital adequacy requirements should be mandatory for reversion or annuity schemes. As there is potential for this cost to be passed on to the borrower, it may be possible to limit the insurance requirement to annuity or reversion types of schemes. If a lender becomes insolvent, the borrower loses the annuity, and might be unable to refinance with another lender, if the loan amount is too high at the time of insolvency, or there are problems with the reversion. This could be significant if the borrower's retirement plan is reliant on the annuity being paid on a regular basis. (New Zealand Law Society Property Law Section)

· Mandatory because the borrower cannot afford to be put in a position of any risk at all. This will add to the overall cost of the arrangement because the provider will want to recover the cost of the insurance but it will be worth it for 'peace of mind'. (63)

Six respondents stated that insurance should be optional although the NZ Society of Actuaries thought that special provisions should apply where home ownership is transferred to ensure continued occupancy rights, as follows: 

· Scheme insurance should be optional in the interests of developing a competitive market. Nevertheless, this home ownership type of issue does highlight the need for an effective overview of the industry and the practices of participants. The annuity provider may or may not be a separate entity from the lender, but in any event the annuity provider must be required to continuously meet the solvency rules for annuity providers. Special risks are raised for the borrower where the HEC scheme involves the transfer of home ownership. Where the lender subsequently experiences financial difficulties, strong competing interests can arise. We believe that special provisions for borrowers should be built into HEC scheme contracts where home ownership is transferred from the residents, in order to ensure the continued right of occupancy. (New Zealand Society of Actuaries)
Other responses included: HEC schemes should not be treated differently to other existing financial services; there should be a regulatory environment given the long-term nature of these products; and borrowers interests are protected to the extent that occupancy rights are covered in the HEC contract. 

One respondent stated they had a problem with the notion of ‘ownership’ but did not elaborate, one strongly disagreed with any scheme which offered transfer of the secured property to a third party, one commented that they thought insurance would be very costly in addition to the scheme, and that HEC scheme providers could take out a bulk insurance.  

Specific HEC regulation

Question 33: If regulation is needed, what form should it take?

There was a variety of responses to this question, with the higher number of respondents preferring either stand-alone legislation or a government-led code of practice. These two options had a similar number of respondents in each. Some respondents gave a mixture of ideas.

Thirty respondents thought that stand-alone legislation for the regulation of HEC schemes was needed. For example:
· Stand alone legislation. It needs tough legislation to protect some of society's most vulnerable. (15)

· Our view is that specific legislation is desirable, preferably through Regulations attaching to the existing Credit Contracts and Consumer Finance Act. This approach should facilitate the flexibility needed to deal with future changes to the market environment. In defining HEC schemes, government needs to be conscious of the possibility that new product ideas may be developed which are in effect HEC schemes, but may fall outside the definition; hence the need for flexibility. The alternative is a government led code of practice. This could certainly be very flexible, but the downside is that it would not be mandatory and therefore have less than 100% coverage. (New Zealand Society of Actuaries)

· Stand alone legislation recognising both the unique characteristics of HEC schemes and the likelihood that they will increase considerably in magnitude. (Rates Postponement Consortium)
The NZ Law Society preferred stand-alone legislation in the long term, but thought that as this was likely to be a lengthy process to introduce, they would support a government-led code of practice in the interim. Similar comments were expressed by SHERPA, which went on to discuss its role in providing customer support.

· SHERPA’s assumption is that some form of legislation is needed. Extent of legislation and code determined by the review. At this point we support a government-led code but we still see a place for our organisation in the future, irrespective of government developments. There will always be a need for a well informed industry voice for industry participants wishing to lead from the front. We also perceive an ongoing role to assist consumers in identifying providers and products that choose to voluntarily meet higher standards than regulatory requirements. (SHERPA)
Thirty-three respondents preferred a government-led code of practice. For example, best practice standards:
· We support the development of a code of practice that meets international norms for borrower protection. We hope this can be achieved without impeding innovation or creating undue regulatory burden. (New Zealand Society of Actuaries)

· A code of practice is definitely required. Generally we favour a voluntary industry code, but at present a minority of HEC providers are members of the industry organisation, so a government-led code may be required. (Institute of Financial Advisors)
Three respondents stated they preferred either a government-led code of practice or stand-alone legislation. Four respondents stated they preferred a voluntary industry code of practice.

Fourteen respondents preferred greater coverage of HEC schemes within the Credit Contracts and Consumer Finance Act 2003, such as additional requirements for HEC schemes over and above those required of other credit products.

Four industry respondents thought there was no need for specific HEC regulation. 
· Existing legislation together with changes likely to come from MED’s review of financial intermediaries, products and providers, was sufficient. We are opposed to any changes to financial product regulation which are not closely coordinated with the MED's review, due to the scope for duplication, gaps and confusion. (Westpac)
· We support HEC providers being included in overall consumer financial regulations coming from MED’s review. Specific HEC regulation would only complicate regulation and increase compliance costs for an arguable increase in consumer protection. (AMP Financial Services)
· There might be an overlap of legislation in this area between the Credit Contracts and Consumer Finance Act 2003 and any proposed legislation as part of the MED financial intermediaries and Review of Financial Products and Providers. (New Zealand Bankers Association)
· We not consider there is an adequate case for HEC schemes and providers to be regulated under a different regime from other financial services providers. (Investment Savings and Insurance Association).
Three people said they were not knowledgeable enough to answer the question and one chose all options.  Twelve respondents did not answer this question.
Question 34: Should there be a requirement for providers of HEC schemes to be registered?  

There was overwhelming support for the requirement for providers of HEC schemes to be registered. Ninety-one out the 94 respondents answering this question would like to see providers of HEC schemes registered. Some respondents would like this to be integrated with MED’s work in this area, and did not necessarily see a need for a separate registration solely for HEC providers.

· Definitely companies not registered should not be permitted to operate. (15)

· HEC providers should be included in overall financial services regulation of non-bank financial institutions resulting from the Review of Financial Products and Providers which would include a requirement for them to be registered. (Investment Savings and Insurance Association)

· Yes, providers of HEC schemes should be required to satisfy an approval process and maintain approval. We would suggest that consideration be given to aligning the HEC scheme provider requirements with the emerging rules around the company approvals. It should be understood that the solvency requirements of the provider need to be quite different and stronger for providers of HEC products that promise ongoing annuity payments or future lump sums, as compared to providers who do not promise further payments. (New Zealand Society of Actuaries)

· All financial product providers will be registered under existing planned legislation. There is no need to register HEC providers separately. (Sentinel)

· The HEC market is an expanding market in NZ, which is following trends overseas. It is likely that specialist HEC providers will be joined in time by more trading banks offering similar products. Due to the potential for the number of providers to increase in line with the expanding market, a registration scheme for providers is supported. Such a scheme will go some way towards ensuring the providers have to meet certain criteria to be a provider, which can be built into the registration requirements. This links in with making the requirement for independent legal advice mandatory, and with our general view that this industry should be regulated. (New Zealand Law Society Property Law Section)
· Yes — they are more easily accountable for actions under the scheme. (76)
Of the three respondents not supporting a requirement for registration, one did not have a firm opinion but noted that similar professional bodies require this, and one thought that government endorsement should be sufficient. The other was opposed but did not state a reason.

Twelve respondents did not answer this question.

Consumer information

Question 35: To what extent and in what form should a consumer information programme be developed to inform the public about HEC schemes? 

A number of respondents commented that a public information programme about HEC schemes was very important, and needed to be wide ranging in respect of media used to disseminate information.  Most respondents provided suggestions as to the form this should take, as well as dissemination channels. These include: 

	information in libraries
	information to include checklist of what to look for, including risks and future implications
	simple language used

	information available through Public Trust
	information widely available such as in doctors’ waiting rooms, supermarkets, Citizens Advice Bureau, Age Concern and Grey Power offices, solicitors, accountants, community groups, cultural organisations, churches
	all scheme providers to provide information on request

	media use – TV, radio, internet (through sites such as www.sorted.org.nz as well as general internet information) and newspaper coverage (including different language information)
	Work and Income seminars


	training older people to provide peer workshops in a similar way to Safe with Age and SeniorNet

	
	if a code of practice developed, this should be widely available across the country
	

	pamphlets or booklets produced


	a user-friendly document aimed at older people


	statutory body to hold workshops with banking and financial industries as well as general public



	
	balanced information which covers advantages as well as pitfalls and risks


	

	postal information
	
	

	
	
	information to address key and important issues such as inheritance and non-home owners living in the property



	
	multi-level education programmes, eg government as part of financial literacy campaign; providers – to ensure compliant selling and that product is promoted in a clear and transparent manner


	

	notification from Work and Income
	
	

	independent mail outs advising how schemes/products work and which ones have government endorsement
	
	

	
	information on regulatory matters and complaints procedures (government responsibility); assisting public to become more financially literate (government responsibility); promoting what makes a HEC scheme safe and the various providers (role of industry bodies such as SHERPA); promotion of products in clear and open manner as well as advise on dispute resolution processes available (individual industry players)
	

	
	
	consumer information programmes provided through SHERPA or similar organisations




Question 36:  Who should provide information on HEC schemes or other options to release equity?

Responses to this question were varied, and encompassed many channels for the dissemination of information related to HEC schemes, or other options to release equity.

Many respondents thought that information should be provided by the relevant government agencies. A number of respondents thought the Retirement Commission’s office should have a significant role to play, with the use of the www.sorted.org.nz website mentioned by respondents. The main government agencies suggested as the ones that should be responsible for providing information on HEC schemes were the Ministry of Consumer Affairs and the Ministry of Housing. The Office for Senior Citizens and the Ministry of Social Development, were also included. 
· The Home Equity Code of Practice project ties in nicely with the Retirement Villages Act 2003, being an additional piece of consumer protection for older people. For this reason it is felt that the Retirement Commission would be the logical agency to deal with the dissemination of this information. (4)
· Government departments, as all other agencies can be supporting a particular scheme. (35)

A number of respondents thought that a government regulatory body should be the one to provide information on HEC schemes or other options to release equity, as well as any disputes resolution bodies.
Other respondents thought that the Consumers Institute could be involved. Some mentioned older people’s organisations such as Age Concern, Grey Power and the Retired Services Association, as well as social services agencies such as Citizens Advice Bureau. For example:
· Organisations established to advocate for older people, independent of the industry. (58)

· HEC is an issue of particular interest for older people, especially as these providers are advertising quite aggressively and assertively. (14)
A number of respondents thought that information should be provided by banks, independent advisors and professionals such as lawyers, accountants, financial intermediaries local councils and the Public Trust. 
One respondent thought that the Ombudsman would be keen to have input into an industry code of practice covering HEC schemes, on the basis of continuous improvements arising from complaints. Others thought that SHERPA would be able to provide relevant information.

Many thought that HEC organisations themselves and their industry body would also make information available. 

· A consumer information programme should be industry led. Providers of the products should have a responsibility to publish clear and easy-to-understand information about their products. The suggested government-led agency in our response to question 30 could provide information about HEC products to consumers on an independent and comparative basis. (New Zealand Law Society Property Law Section)
· There should be a central body of information of a comparative nature to assess all HEC providers' products. The Retirement Commission, OSC, Grey Power, and CAB, or other voluntary organisations, could help to inform consumers of the associated risks and to encourage them to obtain independent legal advice regarding the product. Ideally this would be a government-led agency's function. (New Zealand Law Society Property Law Section)
The NZ Society of Actuaries also stated it would like consideration given to making government-approved and sponsored counsellors available to potential HEC borrowers.
Further comments or issues raised 

Question 37: Additional comments/issues raised by respondents.

There was a large volume of additional comments given by respondents. The key issues have been grouped under particular themes for ease of presentation.
Alternatives to HEC schemes
A number of respondents raised the issue of alternatives to HEC schemes. Many of these respondents thought that individuals should explore other options rather than HEC schemes, especially for smaller amounts, such as loans from the bank or borrowing from family members. Other issues such as effective budgeting, anticipating needs well ahead of time and saving money accordingly, and making the most of available resources were mentioned by some. A few respondents commented that they thought HEC schemes should be ‘last resort’ borrowing. One respondent commented that if a borrower knew they were likely to take out a HEC loan, that by keeping their mortgage alive, even by a small amount, this would save in start-up costs when taking up a reverse mortgage. 

· The TSB Bank's Lifestyle Equity Loans have much to commend them in as much as they are easy to arrange, with very flexible repayment options for the retired sector. This type of arrangement is suitable for the needs of many older people who simply need what is really a bank overdraft facility for relatively modest amounts, say up to $20,000. (4) 
· Other options for immediate cash need to be explored… a) downsizing the home, b) house sharing, c) boarders to fill the empty bedrooms in a large house or an annuity scheme through banks. (41)

· HEC schemes have their place but borrowers may not anticipate the loss of freedom of choice involved and become upset at a perceived loss of security. Maintaining what had been their home to a standard determined by someone else could become upsetting. It is extremely important that any information programme emphasises that all other possibilities should be tried first. In a stable family, transfer to family or to a trust can enable cash to be borrowed for the borrower by the family or trust, and the 'family inheritance' can thus be mainly preserved. It would be unfortunate if people went into a HEC scheme if their needs could have been met at much lesser cost and with the preservation of their house property. (63)

· Alternative schemes need to be developed to ensure that the elderly are not forced into the existing schemes which make those especially in the lower income bracket,   subject to unnecessary pressure to sacrifice their hard earned assets in order to enjoy a deserved and peaceful comfortable old age. Government has the responsibility to Senior Citizens in this matter not the private sector who prefer to fleece the elderly rather than genuinely help them. (91)
Some respondents suggested that alternative schemes should be available, such as government schemes offering minimal interest rates with a government buy-back once the assets of the estate are wound up, expansion of the stock of state housing and the Cullen fund.  A few respondents thought that Kiwibank might be able to offer a low-interest equity conversion scheme, and one respondent mentioned the Housing Corporation’s Helping Hands scheme, which provided lump sums or regular advances to older people against the equity in their home, with interest rates based on household income levels.

Health issues and protection for older people

A number of respondents focused on health issues, and wanted to ensure that strong safeguards were in place to protect the rights and interests of older people, particularly for those instances of failing health and vulnerability during later years. A few respondents brought up the issue of a possible need for medical advice

· A lot of elderly, especially the real elderly, get confused due to the start of dementia and also worry a lot so every care should be taken to make the legislation as watertight as possible to fully protect the rights of elderly borrowers. (6)

· Even if independent advocacy support is made available, situations can arise where the older person's ability to think rationally can become a factor. In such instances medical advice should be sought to protect the advocate as well as the borrower. (4)

· Health of the borrower may preclude him/her of maintaining property to standards in the contract taken out in good faith when the borrower was younger and in good health. (35)

· Personal circumstances can change, especially with advancing years, with the potential for deteriorating health status or unexpected long-term care needs. Such events can initiate early property sale and therefore repayment of HEC loans. We strongly suggest regulation, or other protection, preventing the imposition of financial penalties being levied for early repayment of loans. (58)

· HEC agreements are being entered into at present without any of the safeguards seen desirable being identified and operating. This contains the potential for regret, possibly hardship, to arise in the future. There is some urgency then to tighten up these operations before 'horror stories' real and anecdotal, become too widespread. (106)

· In all this I think that protection for the elderly should be the most important as we find out regularly that they can be easily taken in. I am a 90 year old filling in this form. (102)

· Older people are under financial duress and are very very vulnerable. For many the financial world is becoming increasingly challenging. When the pressure is really on, sometimes they cannot even work through the simplest issue (which, under different circumstances would probably be very well understood). So how will they ever get their heads around the misinformation of these schemes?  And the schemes will have to become extremely complex if any protection is to be provided. (92)  

Interest rates, fixed-rate break fees and retention of equity

The NZ Society of Actuaries raised the issue of how to protect the borrower with regard to the future level of interest rate margin, saying that a risk to the borrower was that the lender might widen their interest rate margin over time. It recommended that consideration be given to how this risk should be mitigated. 

It also raised the issue of the importance of disclosure of fixed-rate break fees, commenting it would like to see this mandated as part of initial disclosure. 

· Some HEC loans are written on the basis of an interest rate that is fixed for life at outset of the loan. This can be very attractive for the borrower as it provides certainty around one of the variables which is otherwise open to significant change and impact upon the rate of growth of the loan. But given the long term of this guarantee, there can be significant break fees to pay, should the borrower's circumstances change and the loan is repaid early. Again, if the government's intention is to ensure an orderly market, then full disclosure of the basis of calculation for such break fees, and the circumstances in which they apply, should be mandated as part of initial disclosure. (New Zealand Society of Actuaries)

The NZ Law Society Property Law Section commented that if a borrower wished to retain part of their equity to be freed up on the sale of the property or on their death, this would need to be negotiated at the commencement of the HEC borrowing and would impact on the amount that the HEC lender might be prepared to lend. It suggested that legal and financial advice would be the appropriate mechanism to deal with this issue, along with perhaps a recommendation that HEC lenders offer an option to borrowers of obtaining a smaller loan amount initially, and preserving equity in the property available on sale or at the time of death. 
Economic and social impacts

An older people’s advocacy group raised some issues related to future economic and social impacts arising from a growth in take-up rates for HEC schemes. One of the issues was related to the large cohort of ‘baby boomers’ living longer, who it thought might need personal or domestic support through community services, and be unable to fund this due to erosion of equity in their property. It commented that not only would this place a burden on specific individuals but that costs could be passed to general taxpayers to fund future health care costs 
· There is no reference in the discussion paper to the possible increased costs to DHBs, funded by the government, whereby individuals who might have expected to pay their own care costs in either community or institution are unable to do so as all equity in their home has been passed to a HEC provider. (41)
This older people’s advocacy group was also concerned that little actuarial analysis might have been done to estimate the number of home owners likely to access HEC schemes over the next 10-30 years. It noted that while take-up rates so far had been low, demographic information should be obtained to estimate future take-up rates, especially given the ageing population and the future likely growth in interest of these schemes. (41)
Another point raised by the older people’s advocacy group, as well as another respondent, was that HEC schemes were predicated on a rising housing market. Given the possibility of market depression and high overseas debt, this viewpoint might be optimistic.  There could be a serious danger of growth in these schemes without the full costs to the community being estimated.

This group was also concerned about the fall in property values and the potential for economic downturns, which might see some businesses become bankrupt or cease trading and the knock-on effects to the individual as well as the economy generally. It also noted that while this was a time of high house prices, if the market deflated it could see individuals owing more than they own. 
Older peoples’ concerns 

A number of respondents expressed their concerns and fear over these schemes. Their comments noted: worry about the vulnerability of some older people; concern over how some people have fared with HEC schemes in the past, including the loss of homes; how some older people might not realise the implications of a scheme that was subject to compound interest; and possible penalties related to early release from the HEC contract due to changing circumstances. These comments below illustrate concerns expressed in submissions.

· I have grave concerns about these types of schemes. They affect some of the most vulnerable citizens who may not have the confidence to seek independent advice. (31)

· Governments need to require tough standards on the loan industry and to monitor their activities along the lines that the Commerce Commission does with finance companies. Borrower’s peace of mind is everything. A few years ago a company each year required a revaluation at the cost of the borrower, there are stories of people losing their homes to that company. That must never be allowed to happen again. (15)

· We have members who have taken up a loan and are now concerned about the compound interest factor over a 10 year period. (55)

· I usually suggest they seek advice and speak to the family. However many have family overseas so no support with their decisions. (57)

· The most appealing attraction of HECs is the freedom from repayments until the occupier of his/her family (home) sells the dwelling. But customers need to be aware of eventual negative equity or penalties should one wish to move house. (66)

· Can there be some control over what people borrow for? Thinking about when people borrowed huge sums to invest in the share market in 1987 with disastrous results. Who decides on the value of the property when a borrower wants to sell or dies?  Who decides value of property when the initial transaction is mooted?  Who bears the losses when house market collapses?  It is such a complex market that development of registration/legislation is going to be a nightmare. Families have sent information from the UK — it does not make happy reading. (92)

Issues around definitions and legal status of borrower and lender

A few respondents raised issues around definitions and terminology that is used to describe HEC schemes.

One respondent queried the exact legal status of both parties in a HEC arrangement, and wondered what the lender would be called on the title. They stated:

· I have a problem with the exact legal status of both parties in a HEC deal. In a normal mortgage contract we have the 'owner' (also known as the 'mortgagor' and the lender who is the 'mortgagee'. Each has clearly defined rights and responsibilities — the major one being the maintenance of the property being the responsibility of the owner (mortgagor). This could be a large factor when the matter of 'negative equity' is concerned. What is the lender going to be called on the title? It is not quite a mortgage as we know it. I believe that because the lender has a particular interest in the future value of the property (his investment) he should have greater rights in the contract over and above those of the normal mortgagee. Again in a normal mortgage situation where the mortgagor defaults, the status of the rights of the mortgagee change. In a HEC situation at what stage do the providers’ rights change? At commencement of the contract or at the end or death or sale etc of the property? (20)
A few respondents thought there needed to be clear definitions of certain terms such as ‘independent’, and ‘HEC’.
· A lot of thought needs to be given to the definition of HEC. There are currently a number of products that may contain elements of home equity release and this may occur at any age. We suggest the key differentials are: that there is no mechanism to repay the loan or build up a fund to repay it; it is designed to be repaid from the sale of the property; it should probably only apply to main residence; there probably should be a minimum loan size. (Sentinel)

· Definition of a HEC scheme. We have provided some comments in our feedback to earlier questions, but we wish to emphasise that we see the definition of a HEC scheme as being crucial to ensuring that legislative outcomes are as intended. Given that some reverse mortgages are very close in design to mainstream mortgages, it is easy to see the potential for loans to slip inside or outside the net. The market is a developing and innovative one, so that it would be desirable to retain some flexibility in order to be able to review the definition. (New Zealand Society of Actuaries)

· One issue not raised earlier is the structure of the market with respect to the terms used to describe the product options. There is considerable confusion and inconsistency in the market around naming of products and the various equity release solutions. We respect the Office for Senior Citizens use of the HEC terminology but would encourage a more defined use of products nomenclature. For example, Equity Release Schemes/ HEC Schemes cover a wide range of products or solutions designed to release equity in the home. They do not all involve the use of a 'Loan' and yet quite commonly industry commentators refer to Equity Release loans or HEC loans. We would encourage the OSC to consider providing a clear picture of the market to customers perhaps with the following concepts in mind  —Home Equity Release, Reverse Mortgage, Reverse Annuity Mortgage, Shared Appreciation Mortgage, Home Reversion Scheme, Selling and Downsizing. (Bluestone Equity Release)
Age at which HEC loans can be taken up and cultural issues

Two respondents thought that further thinking was needed regarding the age at which HEC loans could be taken up. They suggested that 65 would be more appropriate given this was the age at which superannuation was paid.

Two respondents commented on age in respect of wondering whether an age requirement for HEC schemes was discriminatory and contravened the Human Rights Act. 

· I am concerned that, at present, at least one HEC lender lists amounts that can be borrowed as being based on the age of the borrower. Isn't this discriminatory, and thus contrary to the principles of the Human Rights Act? (88).
And one organisation raised some issues related to Pacific peoples and others for whom English might be a second language.

· Our organisation is opposed to the use of HEC schemes by older people, and more specifically of Pacific older people. We have identified many issues at different levels that these schemes go against Pacific culture. Nevertheless we foresee Pacific engaging in these schemes, which we are happy with, but only as long as they are fully informed of all aspects of their involvement. We encounter many instances where Pacific people make decisions that are misinformed due to a breakdown in communication, which is commonly a language issue. This must be worked around by proponents of HEC schemes that deal with older people for whom English is a second language. Traditionally Pacific people value a property as belonging to the whole family, and something that has intrinsic value and will be passed on to future generations. This is something that should be known and respected by scheme sellers. (67)

Other comments made, include:
· Need for alignment to the regulatory requirements relating to mortgages. It would be desirable for banks to enter this market given the product similarity to the standard mortgage as a financial instrument. A rolling mortgage from a bank or a revolving credit using the property as a security would normally be cheaper. This bank option would be better for borrowers established providers and a lower interest rate. (2)

· Recent review by the Auditor-General of rates postponement deals with a number of best practice and duty of care matters which could usefully be drawn on for HEC schemes generally. (Rates Postponement Consortium)

· My reading of the questions suggests that they are addressing Reverse Mortgages rather than Home Reversions and Shared Appreciation Schemes. Both of these schemes are, in my opinion, flawed and put borrowers at risk and should be excluded. The misuse of Powers of Attorney (including but not limited to EPA) has been a fruitful source of depriving the elderly of their property or enabling funds and property to be used in a way which, to say the least, is not in the best interests of the donor of the power. Because the use of these powers is not able to be adequately policed I suggest that the use of such powers for execution of documents on behalf of the borrower be prohibited or subject to a particular restricted regime. (89)

· Retirement Villages Association (RVA) supports reasonable measures to release a proportion of the very considerable sums tied up in home equity in NZ. The Retirement Village lifestyle is very popular and growing and RVA is currently working on quantifying this growth. Equity release can enable elderly people to access this lifestyle which contributes to quality of life in the elderly and the government's Positive Ageing Strategy. Any means of improving opportunities for people to access the retirement village lifestyle and attendant benefits is welcome…. Suitable safeguards must be in place to ensure safety, fairness and value for money. (Retirement Villages Association)

· Careful consideration of the scope and suitability of existing legislation to adequately protect consumers must be the starting point for any considerations of new legislation. The need for specific protection against specific sections of industry or even particular products needs to be weighed against the resulting and inevitable operational costs to industry and to ensure high standards and consumer satisfaction. HEC products do not appear to have the same level of complexity and accordingly the adequacy of existing legislation should be carefully considered before opting for specific legislation. (Retirement Villages Association)
Section four:  separate financial industry analysis

Comment
As the financial industry has a specific place within the HEC market, it was useful to undertake a separate analysis to examine the particular points being raised. This section provides findings from fourteen submissions received from financial industry players. 

General comments

Similar responses came through from the financial industry submissions to those from other submitters. While some of the answers to questions revealed different specific points, overall answers were reasonably consistent. There were some exceptions, notably these below and in particular question 23. 

Question 3: signing of a waiver in respect of voluntary advice
Question 23: restrictions on products being sold
Question 28: disputes resolution 
Question 33: regarding legislation. 

One message that came through from a number of industry respondents was that regulations and guidelines for HEC products should be coordinated with the broader reviews being undertaken by the Ministry of Economic Development – specifically those related to financial intermediaries and products and providers. 

The other strong message coming through was that a number of these respondents were concerned to avoid over regulation as they believed this might affect flexibility and product innovation.

Independent legal and financial advice
Question 1:  Should obtaining independent legal or financial advice before agreeing to a HEC loan, other than from the agent, or the agent’s company alone, be made mandatory or remain voluntary?

Twelve organisations responded that seeking independent legal advice before entering a HEC agreement should be mandatory. This was the majority response. Comments made include:

· Mandatory independent legal advice provides a degree of protection for both the client and the agent and provides a neutral perspective regarding the loan. (Marlborough Financial Services Ltd)

· It should be mandatory and independent to avoid ‘undue influence’ and potential elder abuse, although this would need to be balanced with the costs to the borrower. (Southland Building Society)

· Independent legal advice should be mandatory and should meet the New Zealand Law Society guidelines for Reverse Mortgages where applicable to the product being offered. (SHERPA)
Meeting the NZ Law Society guidelines for reverse mortgages was mentioned by two other respondents.   
Three responded that seeking both legal and financial advice should be mandatory, although one did not think that financial advice should be necessarily independent.

· Requiring independent legal advice provides an adequate check of the appropriateness of the customer’s decision and those purchasing HEC products must receive financial advice but this does not need to be independent.  Reasons given for this advice not to be independent are: providers such as banks already have in-house financial planners, customers are already paying for financial advice through price of product and want to avoid duplication, if a major financial institution is a HEC provider then there is a certainty of quality of advice if their advisers are used.  If government requires that applicants receive independent financial advice then this must be provided by a highly-skilled financial adviser. (Westpac)
Three organisations responded that financial advice should be encouraged but not mandatory.

Five respondents answered that they did not think financial advice was necessary at all, that it should be voluntary or only required in certain situations.

· There should be no requirements for financial advice, although many providers may recommend this. Our (Sentinel) experience shows that many older people do not want to deal with financial advisers and want execution only. (Sentinel)

· There should not be a requirement for legal financial advice unless the contract involves the sale of a home to a third party and the guarantee right of continued occupancy. There is already a requirement under the Credit Contracts and Consumer Finance Act 2003 for consumers entering those contracts to obtain advice. If financial advice is sought it should only be given by an adviser who is a member of an Approved Professional Body. (Investment Savings and Insurance Association)
Three respondents did not think that seeking independent legal or financial advice should be a requirement.

· Independent legal or financial advice should be a customer choice and it is sometimes costly. A requirement for independent legal or financial advice for HEC schemes implies it should be extended to all significant consumer financial commitments and we think this is unreasonable. Suggestion that a general health warning in disclosure document recommending that customer seek financial or legal advice (along the lines of the present investment statement requirement) is sufficient. (AMP Financial Services)

· Voluntary disclosure but consider that a case can be made for there to be a compulsory requirement to offer material to include in a prominent place the recommendation that people take independent advice before proceeding. (Financial Services Federation)
Question 2: Should potential borrowers of HEC schemes be required to certify that they have sought and received advice from an independent adviser?

Of the 13 respondents answering this question, eight stated they thought some form of certification or written documentation should be made to note that advice had been given to a potential HEC borrower. Comments included:

· Yes, to ensure there is a written record to the advice for future reference. (Marlborough Financial Services Ltd)

· Yes, it is important that independent advisers certify that advice has been provided. We have our own questionnaire for solicitor to follow which covers a range of areas. (85)
Five respondents thought certification or written documentation was unnecessary.

· On the basis that this would need to be carried through to the home mortgages for all lenders. (Dorchester Life Ltd)

· Not relevant if mandatory disclosure is being made. (Equity Access Ltd)
Question 3: If receiving independent advice is voluntary, should potential borrowers who have not sought this advice be required to sign a waiver to that effect?

Mixed responses were given to this question. Eight respondents did not support the signing of a waiver, with one stating borrowers should be encouraged to seek advice and two that all advice should be voluntary. More financial industry respondents than non-financial industry respondents did not support a waiver being signed.

Three respondents thought a waiver should be signed if advice was voluntary, although two of these respondents thought advice should be mandatory.  

Two respondents thought the question inapplicable as they held to legal advice being mandatory.  Two respondents did not give an answer. 

Question 4: Who should provide this advice for HEC schemes?

All except one respondent mentioned that lawyers would need to be involved, and four respondents thought that advice should only be given by lawyers. 

Some respondents mentioned that a range of professionals could be involved depending on the situation, with a number mentioning MED’s work on the regulation of financial intermediaries and approved professional bodies as being relevant:

· Other than that there should be independent legal advice, selection of other advisers will depend upon the particular needs of the consumer and the nature of the arrangement being entered into. What is important is that any adviser is competent in the area of advice being proffered. This is where the Ministry of Economic Development’s work on regulation of financial intermediaries and development of approved professional bodies becomes relevant. (SHERPA)

· Lawyers, as the key risk for borrowers in our view is understanding the contractual position with the contract, the repayment conditions, no-negative equity provisions and other obligations placed on the borrowers. We do not however believe that financial advice should be provided by lawyers (as is often the case in our experience) as they are not qualified to provide such advice. Financial advice should either be provided by the introducer who is recommending the product to the customer, or, if necessary, Accountants and Financial Planners if the situation was deemed appropriate. (Bluestone Equity Release)
One respondent thought that advice should only be given by intermediaries meeting the requirement of an approved professional body.
· We expect and support that advice on a HEC scheme will be covered by the regulation of financial intermediaries arising from the review of financial products and providers. As a result, only intermediaries who meet the requirements of the relevant approved professional body would be able to advise on HEC schemes. (AMP Financial Services)
Three respondents did not think lawyers were the appropriate profession to provide financial advice.  

Question 5: Are the costs of independent legal or financial advice likely to deter participation in these schemes?

Responses to this question were almost evenly split between those who thought the cost might be prohibitive, those that thought it wouldn’t necessarily and those who thought it might be prohibitive for some people or in some situations. One respondent thought that the question was speculative and subjective. Of the comments given, five respondents thought that obtaining advice was important enough to justify the cost.

No-negative equity
Question Six: Should a ‘no-negative’ equity guarantee be made compulsory for all HEC schemes?

There was almost total support for a no-negative equity guarantee to be made compulsory for all reverse mortgage HEC schemes. Only two respondents did not think a no-negative equity guarantee should be made compulsory but thought it should be encouraged or made very clear in the disclosure. 

Comments in support of compulsory no-negative equity guarantee include:

· To provide some safety for borrowers and potential estate beneficiaries. (Marlborough Financial Services Ltd) 
· We strongly submit that no-negative equity be a compulsory requirement for all HECs. No-negative equity is a financially viable practice. HEC providers can strongly influence their exposure to negative equity risk by adjusting initial loan variables. We consider a no-negative equity requirement to be in the long-term interests of the financial services industry as it lessens the likelihood of damage to the reputation of the industry and product. (Westpac)

· Without a no-negative equity guarantee being mandatory there is a possibility that HEC products will be perceived as too much of a risk. If this occurs it may create disincentives for the take up of such loans and therefore reduce the availability of options for the elderly to release equity when they require it. Therefore we support mandatory no-negative equity guarantee. This provides further safeguard to borrowers and the community that HEC customers will not have residual debt from releasing equity via a HEC scheme. We recognise that performance of these products is closely intertwined with the public perception of the schemes in general and would support measures to increase industry standards to protect both consumer and providers. (New Zealand Bankers Association)
Comments related to HEC schemes other than reverse mortgages include:

· Yes in respect of those HEC schemes which have no set regular repayments of loan principal or interest and no fixed term for the scheme. This is a requirement of the SHERPA code of practice, to identify the products of SHERPA members that include the no-negative equity guarantee. The introduction of a compulsory guarantee is regarded as unnecessarily costly and restrictive in respect of fixed term product offerings and consumer needs. The offering of such a guarantee in one or more products should be a matter for the lender to determine. However, it's important that the risks associated with the absence of such a guarantee should be made clear to the borrower and the regulations or code should require this. (SHERPA). 
Question 7:  If a ‘no-negative equity’ guarantee is not compulsory, should consideration be given to alternative measures to ensure users of HEC loans do not end up owing more than they own?

In the absence of a no-negative equity guarantee, most respondents favoured consideration of alternative measures to ensure users of HEC loans do not end up owing more than they own. 

Many commented that the risk was too high for there not to be a guarantee of some description. 

· The risk to a borrower is too high not to have a guarantee. The possibility of their estate being left with a debt may inhibit borrowers entering a contract.  Some form of a government guarantee may be an option. (Southland Building Society)

· Yes. With Silver Choice the retirees never take out a loan and they are protected by entering into a legal contract that requires them to deposit sufficient funds to cover future rental payments up to age 90, which cannot be withdrawn until they die or vacate the property. (Silver Choice Ltd)

· We favour encouraging the use of whatever device will achieve the result and have no preferences for the specific form of guarantee used to achieve this end. However, we would be concerned that guarantees or other devices were robust. (Equity Access Ltd)
· Alternative measures would include adequate disclosure. Clearly identifying potential risks. (Dorchester Life Ltd)
Two respondents did not think the question applicable because they thought there should be a compulsory no-negative equity guarantee.

Breach of terms and conditions by borrowers
Question 8: How can the best interests of borrowers be protected when a breach of the terms and conditions of the contract occurs? 

Many different responses were received for this question. 

Six respondents mentioned that having full disclosure of terms and conditions made at the outset would minimise the likelihood of any breach of terms and conditions. 

Recourse to a robust disputes resolution process was suggested by a number of respondents, followed by referral to an Ombudsman or independent arbitrator when disputes cannot be resolved. Three respondents mentioned their support for the proposals to widen the availability of Ombudsmen as part of the Review of Financial Products and Providers. 

Three respondents thought the production of mandatory minimum HEC guidelines, or a code of practice, would give visibility and clarity of issues to avoid potential disputes, rather than relying on terms and conditions once a dispute arises. 

Some respondents commented that any penalties for breaches need to be commensurate with the seriousness of the breach.

Question 9: Should there be guidelines for a maintenance standard which properties, subject to a HEC loan, are required to meet?

All respondents except two supported guidelines for a maintenance standard which properties, subject to a HEC loan, are required to meet.

Some respondents commented that: the standards must be reasonable and made clear from the outset; there should be no unreasonable recommendations for maintenance; the standard should be that the dwelling was in good repair and that ‘good repair’ should be assessed by an independent, professional property valuer.

One respondent supported the development of guidelines for maintenance standards but not the prescription of contract wording, as they thought HEC providers needed to have flexibility to ensure the security of the loan depending on the circumstances.

Two respondents did not think guidelines were necessary and thought this should be an issue between the borrower and the lender.

Question 10: Should property maintenance requirements be part of the initial disclosure?

All respondents thought that property maintenance requirements should be part of the initial disclosure.

Some respondents thought that maintenance requirements would be written into the loan documentation or disclosure documents. 

Protection of spouses’ and partners’ residency rights.

Question 11:  Should spouses or partners of borrowers, who are not the property owner, be afforded the same level of protection for their occupancy as the borrower?

This section generated mixed responses from those who answered this question, highlighting some complexity around the status of non-owning spouses and partners in relation to HEC schemes.  

Eight respondents to this question supported the idea of spouses or partners being afforded the same level of occupancy protection. Those that supported this level of protection stated that spouses or partners who were existing residents at the outset of the loan should be afforded the same protection for their occupancy as the borrower. Two stated that other dependent residents of the property also needed to be considered. 

· Yes, the vendor/s who sign the sale and purchase agreement have legal occupancy rights. Occupancy rights are assured by naming spouses or partners in the tenancy agreement after settlement. (Silver Choice)

· Spouses and partners at the time the HEC transaction is initiated should be protected. (Institute of Financial Advisors)
· We're aware of issues surrounding spousal rights and of the need to ensure that a mechanism needs to be in place to ensure such rights are adequately protected where required, particularly when the spouse is not also an owner of the property and not a party to the loan. Both the financial services provider and legal adviser should, as part of their duties, check with the customer to establish spousal rights at the time of application and advice. It might be necessary for the financial services provider to seek a waiver or some form of declaration from the borrower that there is no other person with an entitlement to the property. The more robust the procedures that are in place at the beginning of the process will ensure that financial services providers do not face future claims from spouses claiming certain entitlements. (New Zealand Bankers Association)

Five respondents did not think that protection should be given as of right to spouses or partners who were not the property owner. Three of these respondents commented that this should be a discretionary issue or something to be worked through between the lender and borrower, including whether contracts could be offered with conditions. One respondent commented that protection should be in line with the Property (Relationships) Act, and another respondent commented that offering automatic protection would place an unfair burden on the lender.

· Not necessarily as of right but it should be at the discretion of lenders to include in contracts. Very complex and may not be possible where loan has been made on basis of one set of data relating to borrower. There may be some flexibility but may be impossible to provide such an extension of rights in relation to new relationships in the future. Economics of the HEC model may simply not be able to handle this uncertainty. If the debt continued to accrue interest under spouse/partner occupation after the death and or hospitalisation of the borrower, the guarantee as to no negative equity might be invalidated. The term of the loan might increase in ways that destroyed the basic contractual certainty that was needed by the lender and their funders. (Equity Access Ltd)
Question 12: Should any protection be extended to spouses or partners who entered into a relationship after the loan has been taken out?

Fewer respondents supported protection rights for new spouses or partners than were opposed. Only two respondents answered that new spouses or partners should be automatically protected.
· Yes, the vendor has full control and can provide adequate protection to a partner at any point in time. (Silver Choice)
Five respondents stated it might depend on the circumstances and that this was something to be determined by the lender and borrower on a case-by-case basis. 

· Depends on circumstances. Borrowers have to advise of any change in occupants and we try to include them in the agreement but this is not automatic but based on ages and amount of loan taken out already. Wouldn’t be commercially possible to guarantee that new spouse or partner regardless of age could have life occupancy and no negative equity guarantee cover. (Sentinel)
· Such a provision is typical in a HEC contract. However providers should be able to offer contracts without such a provision or with conditions. (AMP Financial Services)
Nine respondents did not think automatic rights to protection should be given to new spouses or partners, many stating that this would be outside the terms of the original contract and would be unfair on the lender. Three of these respondents thought that protection should be in line with the Property (Relationships) Act or be at the discretion of the lender. 

· No — We strongly submit that the same protection should not be automatically extended to partners/spouses following the commencement of the loan. Universal coverage of partners potentially exposes the lender to significant risk. (Westpac)
· No. Other than any legal protections that already exist and adequate disclosure, this should be a matter between lender and borrower. (SHERPA)

· No — this wouldn’t be workable or fair for the lender as the mortgagee has first rights over the property. The scheme shouldn’t have any obligation to the new spouse and the new spouse has to be aware of the implications. If the contract allowed for variations of the contract, then this could be beneficial in the circumstance. (Institute of Financial Advisors)
The New Zealand Bankers Association stated:

· There needs to be an obligation covering any change in spousal situation as this may affect the terms of the contract. For new and changing spousal rights to be adequately protected (if required) customers will need to inform their provider and renegotiate their contract if new spousal rights are to be afforded.
· The financial services provider may in assessing its commercial position quite rightly refuse to add another party to the loan in these circumstances. If the financial services provider were not able to withhold consent for such a transaction, this would fundamentally alter the substance of the loan agreement and would make these kinds of loans commercially unattractive to mainstream financial service providers. 
· We would also recommend that consultation be undertaken with LINZ and Law Society in terms of any potential difficulties/impediments to title there may be in relation to such borrowing/agreements with financial service providers. 
Disclosure
Question 13: Should the HEC documentation illustrate the potential financial position of the borrower five, ten and fifteen years after taking up the loan?

All respondents commented that HEC documentation should illustrate the potential financial position of the borrower but there was some variance in the time periods and the form in which this disclosure should be made. Many respondents thought a calculator should be available, perhaps with a set of variables that people could enter. 

· There should be some form of forward illustration of the potential financial position based on reasonable criteria but the selection of five, ten, fifteen years is arbitrary. Further research might be necessary to determine the most useful information for consumers but illustrations should be based on reasonable assumptions and should clearly demonstrate the possible impact on residual equity value in the property over the expected life of the loan, which may be the potential lifetime of the consumer. (SHERPA)

· Yes there should be a requirement for illustration of the potential impact on financial position (though the time periods may need to vary depending upon the age of the borrower). There could be a benchmark set by the Retirement Commissioner - a statement of assumptions and set of benchmarked averages for interest rates and property value increases. Property growth rates need to be realistic, for example not more than 2% above inflation. There need to be guidelines and a code of conduct in relation to projections. While it can be argued this is less critical if the HEC product does not allow negative equity, it is still important for borrowers to realise there may be zero equity. (Institute of Financial Advisors)
A number of respondents thought regular loan statements should be given to borrowers to keep them informed of their financial situation, particularly as this might have a bearing on any future possibilities. 

· Clear and adequate disclosure will be vital to HEC schemes, as those who are providing the mandatory legal advice to customers must be able to illustrate the financial positions (including house price/equity calculations) of a borrower in the future. Borrower should also be provided with regular loan account statements by the lender. This advisor should also demonstrate the effect that future 'top up' loans will have on the customer's finances. This might also have an effect on a borrower's ability to move into a retirement home/village in the future as the extent of their borrowings relative to the equity in the property might mean they are unable to afford to make such a transition. This is an important point that should be explained to the borrower before the drawdown of the initial loan or any additional loan as part of the checklist requirements. (New Zealand Bankers Association)
One respondent suggested meeting to discuss disclosure requirements, as follows:
· Westpac submits that there should be mandatory disclosure requirements to ensure transparency. We generally do not support requirements in addition to those proposed by MED. We consider it would be more useful to meet and discuss how disclosure requirements would work in face to face meetings rather than provide a detailed proposal in this submission. We consider it important to make high level disclosure at an initial meeting, including illustrative-only projections of the effect of the compounding loan on equity. We note that where there is a floating interest rate there is significant scope for fluctuation which will need to be addressed through multiple scenarios. (Westpac)

Question 14: Should there be a standard disclosure template applying to all HEC schemes?

Most respondents supported the use of a standard disclosure template and various suggestions were given as to the types that might be used, including those already in existence. 

Five respondents commented that there was already one under the Credit Contracts and Consumer Finance Act 2003, and that any template created for use with HEC schemes should be integrated with this one. Another respondent thought it would be useful to have a template, but suggested different versions might be necessary, for example, to illustrate the effects of early repayment.

One respondent thought SHERPA would be an appropriate association to develop such a template.

· No, the issue is not about completeness of disclosure but whether it is presented in a reasonably understandable way or not. A standard disclosure template should be left to associations like SHERPA to develop. We do not support the development of a disclosure template as part of a regulated code on compliance cost or flexibility grounds. The market will respond to customer demands for clear and relevant disclosure as it has demonstrated in other markets. (AMP Financial Services)
Marlborough Financial Services thought there should be a template, as per the Investment Advisors Disclosure Act. Bluestone Equity Release supported a standard template much the same as the Uniform Consumer Credit Code (UCCC) disclosure in Australia where key components of reverse mortgages are disclosed in a standard form.

One respondent favoured something similar to the ‘safe harbour’ approach and said:
· We support an approach similar to the Credit Contracts and Consumer Finance Act 2003 'safe harbour' where government publishes a list of minimum standards that providers must disclose (or discuss) with their customers. This would ensure that all financial services providers are disclosing the necessary information but leaves providers with the flexibility to tailor their disclosure documents or sales processes to suit. We consider that a comprehensive disclosure regime will align with the government objectives in financial sector reviews currently being undertaken. (New Zealand Bankers Association)
The Investment and Savings Insurance Association stated that:
· rather than restricting or mandating terms for a HEC contract, we consider that full disclosure, backed up by an effective complaints resolution service, is the key to consumer protection. The terms and conditions of the contract will be set out in the document to be signed by the customer and should be written so as to be clear and easily understood.
· We envisage that membership standards of an Approved Professional Body would also require an intermediary to ensure that a HEC product is understood and is appropriate for the customer. In addition, intermediaries advising on HEC schemes should be covered by the same disclosure requirements as intermediaries dealing with or advising on other credit or insurance products. We would expect this to include commission and brokerage payments. (Investment Savings and Insurance Association)
Two respondents did not support the use of a standard template, one because it operated a different type of scheme and another thought a checklist might be of more value. Two respondents did not answer this question.

Question 15: If so, what should a disclosure template include?

There were many suggestions given, and these provide some examples:

· Other areas of initial disclosure should include: the interest rate used, no-negative equity guarantee, property maintenance, consequences of a breach of terms and conditions, and what alterations to a property are allowed. The borrower should be advised that more detailed disclosure is made in the contract terms and conditions. We submit that the borrower should have the opportunity to consider the terms and conditions prior to signing the HEC contract. (Westpac)

· A HEC contract by its nature must provide complete disclosure. Good customer disclosure would therefore have an introduction highlighting important considerations and product features such as: recommendations for professional advice; recommend that borrower discuss implications of loan with family or potential beneficiaries; illustrate projected debt at intervals in the future; outline important obligations of the borrower; likely effect on asset values and that debt may limit future options; if there's a no-negative equity guarantee; risks. (AMP Financial Services)
SHERPA group suggested that disclosures related to HEC needed to be thought about in terms of how they were different to disclosures for other financial products, for example, mortgages.
· In listing additional disclosure requirements for HEC products, consideration should be given as to whether the requirements are sufficiently different that they should apply to HEC products alone or whether they should equally apply to all mortgages and loans, for example disclosure re transferability, early repayment costs and no-negative equity guarantee could apply to all mortgages and loans. Additional disclosures might include whether or not there is a no-negative equity guarantee, illustrative material showing the impact of interest charges on the loan balance and remaining equity over time, based on reasonable assumptions relating to interest charges and house price inflation. (SHERPA)
Question 16: Should subsequent disclosure be required to outline possible consequences if a HEC borrower takes up further loan amounts against the equity in the home? 

All except one respondent thought that subsequent disclosure should be required.

· Yes. Identical to the initial loan requirements. (Marlborough Financial Services Ltd)

· Subsequent disclosure should be made for all further advances. (Southland Building Society)

· Where a borrower subsequently increases the size of the HEC loan, we submit that relevant changes be disclosed. We submit that independent legal advice should again be required. (Westpac)
Bluestone Equity Release, which did not support further disclosure, stated: 

· No, in reality these are discretionary decisions made by the borrower at the time. If the borrower has arranged a facility where the access to additional funds is pre-approved and available for drawing at the borrower's election (and not subject to lender review) the scenario disclosure should include the assumption that these funds are actually drawn. (Bluestone Equity Release)
Question 17: Should information about HEC schemes include the potential effects on entitlements to benefits or supplementary assistance when equity is released as an income stream rather than as capital?  

All respondents thought that information about HEC schemes should include potential effects on entitlements to benefits or supplementary assistance when equity is released as an income stream rather than as capital. Many stated this should form part of the initial disclosure.

· Yes, borrowers must be informed of this from the outset. (Marlborough Financial Services Ltd)
· As part of the disclosure requirements, borrowers should also be informed by their legal advisor of the risk of possible effects on entitlements to benefits or supplementary assistance when equity is released as an income stream rather than as capital. The customer, if concerned once advised of the risk, should then seek further information from the relevant government agency to establish their individual position. The Association notes this point is included on the UK 10 point advisor checklist document. (New Zealand Bankers Association)
A number of respondents thought the government should give consideration to exempting regular HEC loan drawdowns from impacts on income entitlements. Some commented that the issue regarding effects on entitlements needed further clarity to avoid confusion.

· Yes, the provider should include a warning. Government should provide a detailed booklet on HEC and entitlements — there is total and utter confusion at present. Ideally the law or its interpretation should be changed so that HEC has no impact on entitlements. (Sentinel)

· Yes, it should be disclosed that there could be an effect on other benefits. The borrower should seek independent advice on how this might effect other benefits. IFA strongly objects to any HEC scheme, which is release of capital rather than income, influencing income tested entitlements to other benefits, superannuation or community services benefits. (Institute of Financial Advisors)

· Yes, although this is an area of the legislation that requires significant clarity. We would encourage the OSC to secure a clear interpretation of the Social Security Act, treatment of different types of Equity Release cash flows (lump sums, monthly instalments, annual instalments, ad hoc draw downs) as there is no clear view available on the current drafting of the Social Security Act. (Bluestone Equity Release).

Cooling-off period

Question 18:  Should there be a cooling-off period and, if so, how long should the standard cooling-off period be for HEC schemes?

Most respondents supported a cooling-off period. Time periods varied however, as did the point at which the cooling-off period should commence. 

Five respondents preferred that the requirement for a cooling-off period be in line with the Credit Contracts and Consumer Finance Act 2003, to cover HEC schemes, and five respondents thought 15 days, as per the Retirement Villages Act. Two respondents thought that by also having a requirement for legal advice, this should provide sufficient time for respondents to decide whether to proceed with the HEC contract.

· As the loans are subject to Credit Contracts and Consumer Finance Act 2003 requirements, we see no reason for different rules about cooling-off periods here. More important in our view is need for independent advice to be obtained before a borrower commits to a HEC scheme. (SHERPA)

· No, Credit Contracts and Consumer Finance Act 2003 should cover this — and with requirements for legal advice, financial advice etc, the borrower should have sufficient understanding by drawdown. (Southland Building Society)

· Yes, in line with the Credit Contracts and Consumer Finance Act 2003. However, greater level of advice required under regulation prior to the consumer proceeding, the greater the justification to argue that a cooling-off period is not required at all. Any ability of a consumer to withdraw from the contract after draw down of a loan does not diminish costs already incurred and reasonable costs should continue to be recoverable from the consumer at the discretion of the product provider. (SHERPA)
Some respondents favoured a short cooling-off period. One suggested three days and another five days. One financial organisation thought that, given the nature of the contract, 90 days was the appropriate time frame.

Two respondents thought a cooling-off period should only be required if legal advice had not been sought. One respondent said:
· Yes, but only where independent legal advice has not been taken (suggest 30 days). The process from initial discussion through to legal advice should provide most clients with adequate consideration. (our experience generally 4-6 wks). (Sentinel)
A comment made by a number of respondents was that no loan advances should be made until after the cooling-off period.

Sales through financial agents and advisers

Question 19:  Are there particular constraints or requirements needed for financial agents and advisers selling HEC schemes?

A number of respondents thought there should be a requirement for holding minimum industry qualifications relating to providing HEC advice, registration and belonging to a professional body. 

· Yes. Must hold minimum industry qualifications relating to providing HEC advice. Full disclosure of all remuneration. Written advice to client and independent adviser. Explanation of HEC alternatives eg family law. (Marlborough Financial Services Ltd)

· Should be in line with sale of other financial products. However providers should be encouraged to ensure they have a robust accreditation programme. (Sentinel)

Nine respondents mentioned MED’s work on financial intermediaries, and supported the work in this area as being relevant for HEC schemes.  

One respondent replied that financial agents and advisers selling HEC products would be subject to the investment adviser disclosure regime which should specify broad-reaching requirements. Two submitters thought HEC schemes should only be sold by high-level intermediaries. They thought intermediaries at that level would possess the important characteristics needed for selling HEC schemes, such as an adequate knowledge of HEC schemes, ability to understand customer needs and to advise on appropriate products, and demonstrating ethical standards of behaviour. Other views were: 
· We are of the view that the creditability of the HEC market is increased by ensuring that a high minimum standard of conduct, controls and experience are in place as qualifying criteria for potential providers. Therefore only suitably qualified advisers should sell HEC schemes; the definition of suitably qualified would have similar characteristics to high level intermediaries in the work being undertaken by MED in the proposed financial intermediaries’ legislation. (New Zealand Bankers Association)

· An accreditation standard should be achieved to ensure minimum standard of knowledge and ability is reached. This should be the same as the Home Equity Release work relating to all regulation of financial intermediaries and the development of Approved Professional Bodies. (Dorchester Life Ltd)

· The Review of Financial Products and Providers has proposed a registration and regulation regime that will provide additional protection and disclosure for consumers and will ensure that financial intermediaries are required to comply with approved standards of competence and business ethics. Except as noted for home reversion loans, we do not consider there is sufficient justification to require consumers to incur additional costs for legal advice on top of the existing consumer protection law and the proposed new regulatory regime. (Investment Savings and Insurance Association)
Question 20:  Should disclosure of commissions or brokerage payments to financial agents and advisers be a requirement?

All except two respondents thought that disclosure of commissions or brokerage payments to financial agents and advisers should be a requirement.

Some commented that disclosure should be in line with requirements for investment products, and that these were currently under review by the MED.  

· Disclosure of commissions or brokerage payments should be required in line with the Regulation of Financial Intermediaries discussion document. We do not use agents to sell our products. (Westpac)

· Intermediaries advising on HEC schemes should be covered by the same disclosure requirements as intermediaries dealing with or advising on other credit or insurance products. We would expect this to include commission and brokerage payments. (AMP Financial Services)
Question 21: Should financial advisers and agents have specific training before they can act as an agent selling HEC products?

Various responses were received for this question.

Four respondents answered a clear ‘yes’ to this question. One of these answered that a minimum level of education must be achieved before advice should be able to be given, another thought the provider should be responsible for training of their agents and another commented that training should be via a product provider accreditation with ongoing competency training. The fourth respondent stated that they:
Two respondents commented that advisers and agents should belong to an approved professional body and meet its requirements for the selling of HEC products. One responded that they would encourage the adoption of best practice standards by industry and that specific training of agents and advisers would be an ideal.

· Ideally yes. We would encourage the relevant industry bodies to develop and adopt an industry best practice training and accreditation standard that is available to all Reverse Mortgage agents and advisors (SEQUAL
 has established a similar structure in Australia). (Bluestone Equity Release)
Two respondents thought that sales of HEC products should be in line with the sale of other financial products, with one of them stating that training of its agents is provided for specific products. A further two respondents thought that issues of training needed to be determined between product provider and agent.

Some respondents did not support specific regulated training for HEC products. Three answered that advisers should only give advice in areas they were competent in, with one adding that qualifications should be required to be disclosed, and one that products should only be sold by suitably qualified providers, similar to high level intermediaries.

· Do not support regulated special training in HECs for advisers. HECs are one of many financial products that these advisers expected to provide expert financial advice on. (Westpac)

· They should be competent to give advice. In many instances this will dictate what training's required. Refer MEDs work. (SHERPA)

· Institute of Financial Advisors’ code of ethics requires its members to restrict their financial advice to areas where they have competence. A similar requirement should apply to any adviser as this would require adequate training to have been undertaken. At present there is no requirement for financial advisers to be members of a professional body such as IFA. We note that this is under review by the MED and is expected to become a mandatory requirement. This should, over time, improve the quality of financial advice. (Institute of Financial Advisors)
Relationship to other financial products
Question 22: Should any protections be put in place to ensure that undue pressure is not placed on consumers to purchase other financial or insurance products and services?

Varying responses were given to this question, highlighting a range of viewpoints.

Three respondents thought that having a requirement to obtain independent advice along with protections covered by existing legislation should provide good safeguards against undue pressure. One commented:

· The proposed protection of a requirement of independent legal advice together with existing protections under legislation are likely to be sufficient in the vast majority of instances. (Westpac)
Two further respondents stated they were not sure what additional protection would be possible other than legislation related to duress. 

· Apart from legal protections relating to 'duress' we are unsure about existing legal protections that relate to undue pressure or even how this might be defined in an objective way. We assume there would be an obligation on the borrower to maintain current insurance on the property for its full value. In most cases people would have their own existing cover in place with the insurer of their choice. (Financial Services Federation)
Another respondent thought it important to have protections but that this needs to be relevant to mortgages and loans generally.
Two respondents thought it important that this be covered as part of disclosure.

· We propose that any product that proposes borrowing to invest must carry appropriate warnings.  Other than this it should be disclosed that any other product is optional and any risks should be detailed. (Sentinel)

· Yes. It should be standard in the disclosure document that the provider and client sign in respect to this question. Furthermore it should be mandatory that a client sign a copy of the disclosure and the proposal is signed with their solicitor before accepting the scheme. (Silver Choice Ltd)
Three respondents thought this area would be covered by the code of ethics of the approved professional bodies that cover HEC advice.

· Yes, though requiring insurance of the house is reasonable but this should not need to be through the lender. The proposed requirement for all financial advisers to be members of an approved professional body would also ensure that the adviser is bound by a code of ethics and the practice standards of their professional body, which would give the consumer protection. (Institute of Financial Advisors) 

Two respondents commented that they saw the key issue was no ‘undue pressure’ and for borrowers to be able to choose from whom they purchased other products. There might be instances where other products might be useful or necessary. 

One respondent did not think that protections should be put in place as an internal audit and compliance regime should monitor this adequately. Another respondent commented:
· Third line forcing should be banned on the sale of Reverse Mtgs. The sale of annuities or insurance products linked to Reverse Mortgages are likely to be expensive and inefficient from the Borrower's perspective, and should not be allowed. Reverse Annuity Mortgages for example are likely to be an expensive way of delivering a regular cash flow to the Borrower (and currently tax disadvantageous) when that same Borrower could obtain a monthly/annual installment drawdown Reverse Mortgage without the need for the Provider to reinvest in an Annuity on their behalf. (Bluestone Equity Release)
Question 23: Should there be any restriction on the provision of unreasonably related financial products? 
The majority of submitters did not support restriction on the provision of unreasonably related financial products.  This is a very different viewpoint to non-industry respondents. Examples of industry respondents follow:
· We submit that it is not practicable, under a cost benefit analysis, for there to be a restriction on the provision of unreasonably related financial products. Existing legislation, specifically the Fair Trading Act 1986, Consumers Guarantee Act 1993, and Credit Contracts and Consumer Finance Act 2003, offer strong generic protection to consumers. (Westpac)

· We consider that people should not have their choices narrowed unless very good reasons existed for doing so. (Equity Access Ltd)

· In principle we have no difficulty with the selling of financial products. As with any market the suitability can only be determined at the time and in the circumstances of the individual's position. (85)
Two respondents commented on the concept of ‘unreasonable’ and the difficulties in determining what constitutes ‘unreasonable’ in this context. In some instances certain products might be useful and/or necessary, and in others unnecessary or less so. 

Advertising
Question 24:  Are there particular requirements or standards needed for advertising HEC schemes?

Almost all respondents thought existing legislation related to advertising would be sufficient to cover HEC schemes. 

· No, current legislation should suffice. (Southland Building Society)

· All advertising should follow existing advertising standards. (Silver Choice Ltd)

· No, they are adequately covered by existing standards, though we would like to see existing overall standards for financial products reflect some of the new UK standards for treating customers fairly, for example some of current HEC advertising lacks balance, for example promotions of the security of the lifetime fixed rate without mentioning the huge early repayment penalty risks if interest rates were to fall. (Sentinel)

· We do not see any specific issues around HEC products that would not be dealt with under existing law or private regulation. The Fair Trading Act prohibition on false and misleading behaviour/advertising was specifically intended to provide general consumer protections that are not specific to products and services. No case for an exception is obvious here to us. (Equity Access Ltd)
Some thought additional requirements might be necessary but that these should be able to be captured under general advertising standards.

· Yes, but the particular requirements should be captured under the general advertising standards imposed by law. In other words the general legal requirements will be sufficient to require an HEC advertiser to meet particular requirements or standards in a HEC ad to avoid breaching the general requirements and standards. (SHERPA)

Issues identified in international literature
Question 25: Issues identified in international literature regarding family members.

Almost all respondents thought borrowers should have the right to privacy and confidentiality, and that while discussing issues around the take up of a HEC scheme with family members might be useful, it was a borrower’s choice whether to do this or not.

· We acknowledge the need for borrowers to make their own decisions based on their needs free of undue family or other external influences. In this context the best that can be done to protect their privacy and their right to decide for themselves is to encourage borrowers to discuss their plans with their families. It then is up to them to decide if they wish to do so. (Equity Access Ltd)

Many respondents commented on the importance of advisers raising the issue of possible family expectations with the potential borrower.

· Where a potential HEC borrower engages a financial adviser or lawyer in HEC borrowing we would expect that the professional advice process would include suggesting involvement of family members where the potential borrower wants to do so. Perfectly reasonable choice not to involve family. Also their choice not to use an adviser. (AMP Financial Services)

· Our view is that a Lender has an obligation to ensure the Borrower is clear that there will be an impact on any inheritance or estate they will be leaving in the future, and encouraging the Borrower to consider discussing the transaction with their family accordingly.  We do not believe it is reasonable to insist that they do, as this is largely insulting to their family structures. We would also expect that the independent solicitor would make a reference to this position in their advice process. (Bluestone Equity Release)
Protection for borrowers
Question 26. Are there any steps that could be taken to protect potential borrowers who are being pressured into taking up or not taking up HEC loans by family members or others? 

Almost all respondents pointed to the importance of the borrower receiving independent legal advice, and maybe other advice, as the primary way of protecting older people.  

· Under the Law Society guidelines the independent lawyer checks for this and only pay funds to the lawyer or the borrower and not to a third party. (Sentinel)

· We consider that these issues add support to a requirement for mandatory legal advice and that family issues are included as part of any compulsory checklist. (New Zealand Bankers Association)

· Ensuring that the solicitor providing the advice to the Borrower has been selected by the Borrower themselves, and not a family member. Lenders and agents/advisors should also discuss the use of proceeds with the Borrower to ensure that the funds are not being gifted to family without the Borrower being fully aware of the outcomes. (Bluestone Equity Release)
Transferability of loans to new homes or to a retirement village

Question 27: Should borrowers have the ability to transfer their full equity, including HEC charge, to a new home or an owner-occupied retirement village unit?

This question provided some important comments from financial industry representatives regarding the transfer of full equity to a new home or owner-occupied retirement village.

Six respondents thought that portability options should be a feature of HEC schemes and supported borrowers’ being able to transfer their full equity.  Two of these respondents thought exceptions might be if there was a licence-to-occupy arrangement.  

Although they were supportive of portability options, two respondents did not support regulations prescribing how portable the loans should be.

· Loan portability should be a mandatory feature of HEC products. Do not support regulations prescribing how portable the loans should be. The extent of the portability should be prescribed in the HECs terms and conditions. A mandatory requirement for full portability would expose the HEC provider to higher risk, which would result in higher costs being passed along to consumers. Would also reduce opportunities for product differentiation. (Westpac)

· For a new home or unit title village they should be able to transfer at no financial penalty. At a minimum this should mean that they can borrow on the new property the same as a new borrower of the same age and subject only to reasonable admin fees. Some providers will be more generous than this and try to put them in the same position as if they had been in the new house in the first place.  Regulations should not specify an approach but require providers to disclose their approach and any resultant implications for moving to a new property. For Licence-to-Occupy villages —providers should be required to state whether or not they offer such a product and implications if a borrower wants to transfer to such a village. (Sentinel)
While supporting in principle the ability to transfer their equity, the NZ Bankers Association thought further consultation was needed to discuss these issues in greater detail. It stated:

· We support in principle the ability of a borrower to transfer their full equity, including HEC charge, to a new home or an owner-occupied retirement village unit, provided that the new security is acceptable to the financial services provider. What is acceptable and the mechanism to ensure equitable fairness in assessing portability is an issue which requires further consultation. The Association would like the opportunity to discuss the practical issues directly with the Office.
Six respondents answered that borrowers should have this ability to transfer, subject to agreement between the provider and borrower, and based on the providers’ lending criteria. Some thought, therefore, that it should be determined on a case-by-case basis. One respondent commented that it should remain a product feature that borrowers could be expected to value (AMP Financial Services).
Dispute resolution, sanctions and redress

Question 28: How should complaints and disputes be managed for HEC schemes? 

There was a range of responses as to how complaints and disputes should be managed.

A number of respondents thought that complaints and disputes would be best managed through an ombudsman, some noting that the MED’s Review of Financial Products and Providers proposes extending the application of ombudsmen schemes beyond the banking and insurance industries.  The use of an ombudsman was the most preferred option among the financial industry respondents, which was different to non-financial industry respondents.

· An effective method of resolving consumer complaints is one of the essential components of consumer protection. Our submission in response to MEDs document on regulation of financial intermediaries recommended establishment of a Financial Services Ombudsman service with a jurisdiction encompassing all financial services products and providers and the provision of advice. In addition we support the proposed requirement for all financial intermediaries to be registered and members of an Approved Professional Body with membership standards covering competence, ethics and dispute resolution. Sanctions and penalties applicable to HEC schemes should be developed by the Financial Services Ombudsman scheme. (Investment Savings and Insurance Association)
Other respondents favoured the use of a special independent statutory disputes-resolution process, or an independent dispute-resolution body.

· We refer to our earlier comments and its previous submission to MED on consumer dispute resolution. We would support the establishment of a default HEC dispute resolution scheme for providers not currently members of an existing dispute resolution scheme. As previously mentioned, providers could produce an industry code of practice similar to the UK guidelines (taking into account specific NZ requirements) in association with the Office for Senior Citizens. (New Zealand Bankers Association)

· In our submission on the RFPP Consumer Dispute Resolution and Redress discussion document, we supported a single disputes resolution body for all consumer services disputes covering advice and insurance, investment and credit contracts. HEC scheme complaints would fit within this framework. (AMP Financial Services)

· Complaints and disputes resolution mechanism to be integrated with MEDs work on consumer dispute resolution and redress as part of their review.  We submit that the same answer determined in that review should apply to HEC schemes. (SHERPA)
Two respondents thought that arbitration and mediation could be useful avenues for resolving disputes. 

· An industry self regulation model with external dispute resolution such as arbitration and mediation. This should add to, not detract from individual contractual rights. (Equity Access Ltd)
One respondent thought that it was up to the borrower to litigate any complaints or disputes. 
Question 29: How should HEC scheme providers be sanctioned or penalised for breaches of standards?

Three respondents thought it was up to the disputes-resolution process to determine how breaches of standards should be dealt with. 

· Details of sanctions and penalties would be developed by a disputes-resolution body in consultation with the industry and would be consistent with those for other financial products, particularly debt products. Sanctions and penalties under present Banking Ombudsman scheme are an appropriate starting point. (AMP Financial Services)
Four respondents suggested publicising breaches, and financial penalties, as well as revoking an approved provider status. 

· If the government determines that only approved HEC providers may operate in New Zealand, then the government could revoke such an approval for serious or continuous breaches. Breaches of standards could be publicised in the Consumer magazine and perhaps through senior citizens groups. Exposure to such wrong doings can be more damaging to providers than fines, therefore ensuring providers are responsible. (Silver Choice Ltd)

· Breaches of standards could be dealt with through the normal written warning, and then a prohibition from offering Reverse Mortgages should the breach be recurring. (Bluestone Equity Release)
One respondent thought that the same approach that applied to other financial products should apply to HEC schemes, and another stated it was unsure of the role of SHERPA in this area. 
Two respondents mentioned compensation. One of these thought the Ombudsman should have the power to require compensation and the other supports a resolution process making good the borrower’s position and covering the costs incurred.

Two further respondents thought that arbitration and mediation would be binding on the parties involved.

Westpac considered that capital adequacy requirements would provide the best protection against provider default and insolvency. It stated:

· HEC providers may have to wait decades before they are able to achieve a return on their loans, the timing is uncertain and there is a risk the no-negative equity will significantly reduce the return. HEC providers need to have the resources to sustain them until they receive a return.

Westpac went on to say that banks should be exempt from capital adequacy requirements as banks were required to have adequate capital by the Reserve Bank.

Question 30: Should HEC schemes be regulated by a specific body responsible for the HEC code of practice and its enforcement?

Over half the respondents stated they preferred regulation by a specific body. Eight respondents favoured this approach. 

· We support a pre-determined dispute resolution and are indifferent as to whether that is a HEC specific body or an existing body that can be expanded to include HEC disputes. (85)
· As HEC lenders will often be part of a group providing wider financial services, including other mortgages and loans, regulator for HEC schemes should be same as regulator for other loan providers to avoid unnecessary duplication. (SHERPA)

· Yes — we are fully supportive of the industry's self regulatory body, SHERPA, which has the potential to drive standards and code of practice in the industry. Equivalent bodies in Australia, the USA and UK are very effective at self policing the industry once the code of practice has been agreed with the key regulatory body. (Bluestone Equity Release)
Six respondents did not think a separate body was necessary. 

· It should fit into existing legislation, particularly the Credit Contracts and Consumer Finance Act 2003. (Sentinel)

· We favour industry self regulation with members making reference to their need to comply with industry code of practice. (Equity Access Ltd)

· HEC schemes will fit into the overall regulatory framework resulting from the Review of Financial Products and Providers (RFPP) as well as existing credit and consumer protection law. This represents a substantial regulatory development particularly around intermediaries and disputes resolution. (AMP Financial Services)

· A single regulatory body for the finance sector would be best to avoid duplication and inconsistency. There is comfort to the consumer if scheme is regulated by a professional body such as SHERPA. Membership should be voluntary, not compulsory. (Institute of Financial Advisors)
One person did not answer this question. 
Changes of ownership of schemes

Question 31: How should borrowers be informed of change in any matter that might have a material impact upon their occupancy rights, services and facilities under a HEC scheme? 

The majority of respondents thought that the borrower should be informed in writing. 

· The Association considers that borrowers should be informed in writing, preferably with as much advanced notice as practicable, of any changes in any matter that might have a material impact upon their occupancy rights, services and facilities under a HEC scheme. (New Zealand Bankers Association)
Two respondents thought that a new disclosure statement should be issued.

Some additional comments from respondents included:
· All agreements allow for transfers of loans – for example on securitisation and all borrowers rights are protected regardless of ownership. The only issue is perhaps where there is a commitment or expectation of further borrowing − if this was not possible then borrowers should be informed in writing so that they can move providers if they wish to rather than only finding out when they go back for more money. (Sentinel)

· Should be contractual requirements on both parties to advise any changes in writing within 90 days. Main issue for the borrower is if the lender was unable to continue funding regular draw downs (reverse annuities) or future lump sums. Change of ownership would not necessarily impact the borrower. (Institute of Financial Advisors)

· Difficult to see that there is a particular need other than what would be covered by normal commercial practice on the change of the scheme — the new owner would advise the borrower of the new ownership and contact details. A borrower is covered by the HEC contract with the original lender and the new owner of the scheme would be bound by the terms of that contract. (AMP Financial Services)
Protection against provider default or insolvency

Question 32: Where home ownership is transferred to a third party or where a person has drawn funds down as an annuity, should scheme insurance be optional or mandatory for HEC providers of reversion schemes?

Respondents provided different viewpoints on the need for insurance for HEC providers of reversion schemes, and some of these differences were based on the type of scheme – ie transfer to a third party or funds being drawn as an annuity.  

Five answered that insurance, or capital adequacy requirements should be mandatory.

· It should be mandatory if funds are drawn down as an annuity. With our product, funds are paid in full on settlement so scheme insurance is not applicable. (Silver Choice Ltd) 
· Yes, scheme insurance should be mandatory for the providers. (Institute of Financial Advisors)

One of these respondents considered that insurance should be mandatory for home ownership transfer schemes. In the case of annuity drawdown, it thought it would be sufficient for disclosure to contain information related to the credit provider and circumstances under which future funds might not be available. 

Two commented that they did not have a specific view but thought that while making business-risk insurance of this sort mandatory would be unusual, best governance standards would dictate this.

Two respondents thought scheme insurance should be optional or that HEC scheme providers should be treated the same as existing financial service providers. One of these respondents thought that special provisions might be necessary where home ownership was transferred to ensure occupancy rights are maintained.

Two respondents commented that annuities were already protected in life insurance regulation. One of these respondents thought that sufficient security would be necessary if the borrower were to receive instalment payments, and the other thought that occupancy rights would be set out in the HEC contract.

· Annuities are already protected by life co regulations to ensure sufficient capital and reserves backed up by disclosure by prospectus. Reassurance should not be compulsory ─ that is a commercial decision ─ but this will also be disclosed. Transfer of home ownership is a reversion ─ a lump sum is paid for a percentage of the house and client can then live there for life, normally rent free. If any part of this is paid as an annuity then it is protected per above. If, however a lender does not set up an annuity but just pays out in instalments the client must ensure they have security for the instalments, especially if the buyer on-sells to investors. This is where Money for Living went wrong in Australia. There probably doesn't need to be insurance but must be requirement that where payment for property is neither lump sum nor life annuity, then client must be protected against non-payment. (Sentinel)

· Annuities would be covered by protections implicit in life insurance regulation, including actuarial solvency standards and prudential supervision by the Reserve Bank. Where home ownership is transferred to third party, the borrowers interests are protected to the extent of their right to occupancy set out in the HEC contract. We are not aware of a pressing need or that there will be a gap in the overall regulatory framework covering annuities or credit contracts. (AMP Financial Services)
A suggestion was made that reversion schemes come under a regulatory environment.

· Our research shows that reversion schemes are not popular and in the UK only offered by specialist lenders. If this product were to be offered in NZ, it is suggested that some form of regulatory requirements be set given the long term nature of the product. (Southland Building Society)
One submitter stated they were against any scheme involving the transfer to a third party. Two respondents did not answer this question.

Specific HEC regulation

Question 33: If regulation is needed, what form should it take?

There was a range of viewpoints expressed as to regulation that might be needed and no obvious consensus amongst the industry players who made a submission. This was in contrast to non-financial industry respondents who preferred either a government-led code of practice or specific legislation.

Five respondents stated they would prefer a government-led code of practice. 

One respondent thought a government led code of practice would be helpful at this point in time with their longer term preferences being a voluntary code. 

· A code of practice is definitely required. Generally, we favour a voluntary industry code, but at present a minority of HEC providers are members of the industry organisation, so a government led code may be required. (Institute of Financial Advisors)
Three respondents favoured a voluntary industry code of practice. 

· A voluntary industry code of practice is preferred by us but the potential for government to endorse compliant schemes could exist under this if the moral hazard issues of so doing were acceptable to it. We see no specific reason why a government led code of practice would be needed. (Equity Access Ltd)

· In reality there is no single course of regulation — ideally a voluntary industry code of practice influenced by government lead examples of industry best practice, (Dorchester Life Ltd)
SHERPA thought that specific legislation was desirable; and went on to discuss its role. 

· SHERPA's assumption is that some form of legislation is needed. Extent of legislation and code determined by the review. At this point we support government led code but SHERPA still sees a place for itself in the future irrespective of government developments. There will always be need for well informed industry voice for industry participants wishing to lead from the front. SHERPA also perceives ongoing role to assist consumers in identifying providers and products that choose to voluntarily meet higher standards than regulatory requirements. (SHERPA)
Five respondents did not see the need for specific regulation for HEC schemes. They thought existing legislation together with (likely) changes brought about by the MED’s current reviews would be sufficient for HEC schemes. Some examples:
· We submit there is no need for specific HEC regulation. Existing legislation provides protection in this area. The MED is undertaking a wide ranging and comprehensive review of financial intermediaries, products and providers. This review will further strengthen existing protections by targeting and regulating identified issues. Given strong existing generic legal protections and MED's review it is not appropriate to have specific regulation for one particular type of financial product. We oppose any changes to financial product regulation which are not closely coordinated with the MED's review, due to the scope for duplication, gaps and confusion. (Westpac)

· Existing legislation (probably Credit Contracts and Consumer Finance Act 2003) should be extended supported by voluntary industry code of practice. (Sentinel)
· We support HEC providers being included in overall consumer financial services regulation resulting from RFPP developments. We do not see a demonstrated need for additional specific HEC regulation ─ that would only complicate regulation and increase compliance costs for an arguable increase in consumer protection. (AMP Financial Services)
Question 34: Should there be a requirement for providers of HEC schemes to be registered?  

All except one respondent thought HEC scheme providers should be registered. Most thought that registration requirements should be incorporated into MED’s proposals, with two stating explicitly there was no need for a separate HEC registration process. 

· We see merit in requiring HEC schemes to be registered. Again, Westpac submits that any requirement for registration should be incorporated into MED's proposals, possibly as a subset or proposed requirements but with more stringent criteria. In this instance, we submit that capital adequacy should be one of the criteria for registration. (Westpac)

· Yes, we would expect HEC provider registration to follow from the registration requirements following from the RFPP — an HEC provider would be either a life insurance company or credit provider. Given that the scope of the RFPP is not bank financial services, there may be potential for straight HEC loans to 'fall between the cracks' — they shouldn’t. (AMP Financial Services)

· It is highly likely that some form of registration will be required under the MED proposals for financial institutions. It is difficult to imagine that anything else is required. (Financial Services Federation)
Consumer Information

Question 35: To what extent and in what form should a consumer information programme be developed to inform the public about HEC schemes? 

Many respondents thought that an information campaign should be conducted at a number of levels, and particularly as a joint exercise between the industry and government. Some thought it should be industry led.

· Can best be developed at multiple levels. Government has responsibility to educate the public on regulatory matters and complaints procedures available. Government responsibility to assist public to be more financially literate already being done in some areas (Retirement Commission — but info on HEC schemes could be easier to find on the sorted website). Industry bodies such as SHERPA have role to play in promoting what makes a HEC plan safe and the providers of safe HEC plans. Individual industry players have role to ensure own products are promoted in clear and transparent manner and info on dispute resolution easily available. (SHERPA)

· We support joint responsibility and initiatives between the relevant government agencies and financial services industry in relation to the provision of adequate and plain English consumer information. We would welcome the opportunity of investigating such initiatives with the relevant government agencies. (New Zealand Bankers Association)

· This is a critical element of the responsible development of the industry, and to ensure customers are making properly informed decisions. We would recommend an information booklet available under the OSC or Retirement Commission brand that is perhaps a joint production with SHERPA. The information booklet should cover all options for 'Releasing Equity in your Home' and should explore the key concepts and questions/issues to be considered by consumers. (Bluestone Equity Release)

The issue of funding for this information/education campaign was mentioned by two of the respondents. 
· Support the development of a consumer information programme. Again this should be incorporated into a programme promoting awareness of changes to regulation of financial intermediaries, products and providers. We submit that this awareness and information campaign should be government funded, as it is a public good. 
· The Retirement Commission has established a good reputation throughout New Zealand for providing high quality advice around retirement, and we see this as an essential additional strand of their work. We acknowledge that this will require additional Vote funding and would like to endorse a request for funding that the Retirement Commission may make. There may be merit in leveraging off information resources provided by the Australian Securities and Investments Commission. (Westpac)
Question 36:  Who should provide information on HEC schemes or other options to release equity?

Most respondents answered this question as part of question 35.

Twelve respondents mentioned the Retirement Commission specifically and its ‘Sorted’ website as being the most appropriate place to inform the public about HEC schemes. One thought the website should hold information about registered HEC providers.

· We would like to see the Retirement Commission website and marketing arm play a bigger role in extending its services on both web and written material (booklet) informing the market of the HEC providers available who are registered. A recent survey done for the retirement commissioner showed that the vast majority of those who signed up with an HEC provider did little research into other options or other providers. Such material could also be made available to organisations such as Age Concern and the Citizens Advice Bureaux and Public Trust. (Silver Choice Ltd)

· The Retirement Commission through the Sorted website has a comprehensive consumer information programme for financial services including HEC schemes. We would expect the programme to develop as HEC offerings do. Development of a parallel consumer information programme for HEC schemes would be counter productive — a single point for consumer information has the huge benefit of simplicity for customers. (AMP Financial Services)
Other areas of the Government, including the Office for Senior Citizens, were mentioned as possible channels of information, along with HEC providers, older people’s organisations, consumer information and community groups. Independent legal and financial advisers were also suggested, especially for advising on possible alternatives. 

Most respondents favoured an industry and government information programme.

Further information

Question 37: Additional comments/issues from financial industry respondents.

These additional comments were provided by financial industry submitters.

Regulation and product differentiation

Concern was expressed about the possible over-regulation of HEC products which might result in inhibiting product variation. A number of respondents wanted to ensure there was sufficient flexibility to allow for product difference and innovation.

· The issues with HEC schemes are complex and long term. With ongoing product innovation these schemes will evolve and change. Any regulation needs to be robust yet flexible to cover wide ranging and variable circumstances. (Institute of Financial Advisors)

· We believe the general approach should be to follow the UK with the statutory provisions concentrating on disclosure and sales process and leaving any prescription of product features to the industry body, which will be able to react quickly to product change, for example statute would require the provider to state whether or not a no negative equity guarantee was provided. SHERPA would require its members to offer a no negative equity guarantee. In this way customers can still choose a product without a no negative equity guarantee. An example of when that may be suitable is if they plan to take the loan and repay after a planned downsize in the near future — they would not want to pay the extra cost for a no negative equity guarantee. (Sentinel)
SHERPA provided the following additional points in its submission, primarily related to regulation for HEC schemes and its own code of practice.

· It has its own code of practice for providers to voluntarily commit to.
· It questioned what the difference was about HEC schemes from other financial arrangements that consideration is being given to regulation being developed. It thought that it came down to those utilising HEC products generally being without adequate income to pay interest or otherwise have the means to protect ongoing ownership of the value of the capital asset, contrast to other borrowers. This creates new set of vulnerabilities identified in the discussion paper that may potentially justify additional regulation.
· It did not think that the age of participants was enough on its own to justify regulatory intervention. It thought it should be more broadly about adequate information and disclosure, independence of advice, avoiding abusive arrangements, legal competence etc. Accepting that aging may increase risk of an adverse outcome, these issues can arise at any age. Consequently, an appropriate test for any resulting regulation or code should be that it is applicable to a HEC arrangement taken up at any age.  

· It went on to say that it was equally important that regulatory structures maintain flexibility over time to allow and assist development of new HEC products that meet needs of consumers at different stages of life and financial well being. There is a risk that government regulation based on the narrowly focused SHERPA code of practice would preclude the offering of products that meet the particular circumstances of some consumers. Such an outcome is inappropriate. Regulation should be focused on ensuring sufficient information in understandable form is available for consumers to readily identify the nature, risks and suitability of product. 
And further stated:
· There is then a role for self regulatory bodies such as SHERPA to further enhance consumer info and confidence by clearly identifying those providers that voluntarily meet defined practice standards as well as identifying products that have certain defined protection features. 
Southland Building Society noted the need for some regulation before the market grew too big.  It stated:

· Need for some regulation before market grows much bigger. SHERPA provides level of certainty to borrowers but lacks any serious ‘power’ for complaints and breaches. Some form of governance is required to protect borrower and ensure a level of conformity and standards for providers.

And another provider stated that the basis for additional regulation of HEC schemes should not be related to age. This was similar to the comment made by SHERPA.

· While those typically accessing Home Equity Release schemes are of a more senior age, and potentially more vulnerable, this in itself should not be the basis for any additional regulations that would not apply to a market covering all age groups. (Dorchester Life Ltd)

Marlborough Financial Services made a comment about the standard of advice for HEC schemes and thought this needed to be set at a higher level. 

· Standard of advice needs to be set higher due to long term nature of loans and potentially vulnerable members of society using these loans. Minimum standards with disclosures and a requirement to obtain independent legal advice would be a good start.
Conclusion
This report on the analysis of submissions received on the Home Equity Conversion Schemes discussion document has concentrated on documenting overall findings by topic area and by question, drawing out the main points that respondents made in their submissions. 

As illustrated in the report, a variety of responses were received across the range of topic areas. Respondents showed overwhelming support for some components of HEC schemes, such as for a no-negative equity guarantee, full disclosure and registration of providers. Some questions revealed respondents’ mixed views and complexity around some issues, such as those related to partnerships; and these areas will require further consideration in light of other legislation such as the Property (Relationships) Act. Other responses highlighted some different standpoints in the HEC market, such as most financial industry players being opposed to restrictions on the sale of unrelated financial products, which was not the response given by most submitters. Overall, strong support was shown by respondents for either a government-led code of practice or stand-alone legislation, with two-thirds of respondents preferring one of these approaches.

The separate analysis undertaken of financial industry submissions demonstrated consistency with the views held by the majority of respondents, and drew attention to some areas of difference. Many financial industry respondents referred to the work of the Ministry of Economic Development (MED) throughout their submissions and noted their support for the HEC policy development to be integrated with MED’s work. Their various comments have been included throughout the report.  

As mentioned elsewhere in the report, the submissions from the NZ Law Society Property Law Section and the NZ Society of Actuaries were particularly comprehensive and detailed. Many of the financial industry submissions also contained a great deal of information as did those from individuals and advocacy groups.  
The Office for Senior Citizens would like to acknowledge and thank all submitters for their valuable contribution to the project. 
� Defined as a mortgage product that provides funds to seniors without any requirement for them to make regular payments of principal or interest until they have permanently vacated their property


� Safe Home Equity Release Association


� Joseph Rowntree Foundation, 2005. Attitudes to inheritance. The Policy Press. Oxon (UK). This research indicates that two-thirds of people surveyed said they would not leave an inheritance and half said they were not expecting to inherit any property. 


� SHIP – Safe Home Equity Release (UK); SHERPA – Safe Home Equity Release Products Association (NZ). These are voluntary industry associations.


� Senior Australians Equity Release Association of Lenders
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